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Date: 9/23/2009 rth Judicial District Court • Ada Coun , . User: CCLUNDMJ 
Time: 02:25 PM ROA Report 
Page 1 of 3 Case: CR-MD-2OO7-OOO7153 Current Judge: Theresa Gardunia 
Defendant: White, Cary William 
State of Idaho vs. Cary William White 
Date Code User Judge 
6/1/2007 NEWC ID Case Created Theresa Gardunia 
ORPD Order Appointing Public Defender Theresa Gardunia 
ID Case Opened Theresa Gardunia 
ARRN ID Video Arraignment - 06/01/2007 Theresa Gardunia 
CHAD ID Charge number 1: Charge Booked by ACSO - Theresa Gardunia 
-Citation B 293631 
BSET ID Charge number 1: Bond Set at - 300 Theresa Gardunia 
CHAD ID Charge number 2: Charge Booked by ACSO - Theresa Gardunia 
-Citation B 293631 
BSET ID Charge number 2: Bond Set at - 300 Theresa Gardunia 
ARRN SM Video Arraignment - Video Arraignment - Theresa Gardunia 
06/01/2007 
ARRN LC Video Arraignment Theresa Gardunia 
ORPD LC Order Appointing Public Defender Theresa Gardunia 
LC Charge number 1: Rel from Custody Own Theresa Gardunia 
Recognizance 
APNG LC Charge number 1: Not Guilty Plea Theresa Gardunia 
APNG LC Charge number 2: Not Guilty Plea Theresa Gardunia 
JTSC JD Jury Trial Set- 09/06/2007 Theresa Gardunia 
HRSC JD Event Scheduled - Pre-Trial Conference - Theresa Gardunia 
08/13/2007 
6/5/2007 RESD RC Defendant Request For Discovery Theresa Gardunia 
6/22/2007 RC State/City Request for Discovery Theresa Gardunia 
REQD RC State/City Response to Disc. Req. Theresa Gardunia 
8/15/2007 HM Bench Warrant Created - MO7O7153.01-O1 Theresa Gardunia 
8/17/2007 WARB Bench Warrant Issued - MO7O7153.O1-O1 - Theresa Gardunia 
08/16/2007 
8/23/2007 KP Letter From Defend Theresa Gardunia 
9/5/2007 HM Reset Court Date Theresa Gardunia 
Warrant Remains 
HRSC HM Event Scheduled - Pre-Trial Conference - Theresa Gardunia 
11/05/2007 
11/5/2007 CONT HM Pre-Trial Conference Theresa Gardunia 
JTSC HM Jury Trial Set - 11/28/2007 Theresa Gardunia 
11/6/2007 RC Warrant Return Filed Theresa Gardunia 
11/21/2007 MOTN AU Motion - to Dismiss Theresa Gardunia 
11/28/2007 JTSC HM Jury Trial Set - 02/22/2008 Theresa Gardunia 
HM Brief in Support of Theresa Gartrro Q Q 3 Motion to Dismiss 
12/5/2007 NOTC RC Notice - of Filing Theresa Gardunia 
Date: 9/23/2009 rth Judicial District Court • Ada Couniy~' User: CCLUNDMJ 
Time: 02:25 PM ROA Report 
Page2of3 Case: CR-MD-2OO7-OOO7153 Current Judge: Theresa Gardunia 
Defendant: White, Cary William 
State of Idaho vs. Cary William White 
Date Code User Judge 
12/27/2007 AM States Obj & Memo in Theresa Gardunia 
Supprt of Def Mtn to 
Dismiss 
1/18/2008 AU Reply to State Theresa Gardunia 
Objection & Memo to 
Defend Motion to 
Dismiss 
MOTN AU Motion - for Extension of Theresa Gardunia 
Time to File Reply 
Brief 
2/13/2008 HM Motion Hearing Theresa Gardunia 
HM Court Takes Matter Theresa Gardunia 
Under Advlsment 
2/22/2008 CT Event Continued - for Trial Theresa Gardunia 
3/25/2008 HM Memorandum Decision Theresa Gardunia 
Denying Defendant's 
Motion to Dismiss 
4/22/2008 CAGP CCMANLHR Hearing result for Jury Trial held on 04/22/2008 Theresa Gardunia 
08:30AM: Rule 11 plea agreement 
PLEA CCMANLHR A Plea is entered for charge: - GT Theresa Gardunia 
(IX37-2732-MP {M} MARIJUANA POSSESSION) 
FIGT CCMANLHR Finding of Guilty (IX37-2732-MP {M} Theresa Gardunia 
MARIJUANA POSSESSION) 
CTTR CCMANLHR Case Transferred (137-2734(A) {M} Drug Theresa Gardunia 
Paraphernalia Possession of) 
STAT CCMANLHR STATUS CHANGED: closed pending clerk Theresa Gardunia 
action 
SNPF CCMANLHR Sentenced To Pay Fine 282.50 charge: Theresa Gardunia 
IX37-2732-MP {M} MARIJUANA POSSESSION 
4/29/2008 TCURQUAM Motion for Stay of Execution of Sentence Theresa Gardunla 
TCURQUAM Notice of Appeal Theresa Gardunia 
5/5/2008 APDC TCWADAMC Appeal Filed In District Court Theresa Gardunia 
CHGA TCWADAMC Judge Change: appeal Cheri C. Copsey 
CAAP TCWADAMC Case Appealed: 04 29 08 Cheri C. Copsey 
STAT TCWADAMC STATUS CHANGED: Reopened Cheri C. Copsey 
5/7/2008 NOTC DCNIXONR Notice of Preparation of Appeal Transcript Cheri C. Copsey 
5/8/2008 ORDR DCDANSEL Order Governing Procedure on Appeal Cheri C. Copsey 
5/19/2008 MOTN CCMANLHR Motion for Stay of Execution of Sentence Cheri C. Copsey 
Granted 
6/12/2008 NLT DCNIXONR Notice Of Lodging Transcript On Appeal Cheri C. Copsey 
LOGO DCNIXONR Transcript Lodged Cher'. C. Co~~ Q Q Q 4 
7/7/2008 MOTN TCBUCKAD Motion for Extension of Time for Filing Chen C. Co 
Appellant's Brief 
Date: 9/23/2009 
(fJ\: 
rth Judicial District Court· Ada Count·:,~·' User: CCLUNDMJ 
Time: 02:25 PM ROA Report 
Page 3 of 3 Case: CR-MD-2007-0007153 Current Judge: Theresa Gardunia 
Defendant: White, Cary William 
State of Idaho vs. Cary William White 
Date Code User Judge 
7/8/2008 TRAN DCDANSEL Transcript Filed Cheri C. Copsey 
NOTC DCDANSEL Notice of Filing Transcript on Appeal Cheri C. Copsey 
7/10/2008 MOTN TCBUCKAD Motion to Withdraw Motion for Extension of Time Cheri C. Copsey 
7/14/2008 ORDR DCDANSEL Order Withdrawing Motion for Extension of Time Cheri C. Copsey 
8/7/2008 MOTN TCBUCKAD Motion for Extension of Time for Filing Cheri C. Copsey 
Appellant's Brief 
8/8/2008 ORDR DCDANSEL Order Granting Extesion of Time Cheri C. Copsey 
9/12/2008 AFFD TCBUCKAD Affidavit in Support of Motion for Extension of Cheri C. Copsey 
Time for Filing Appellant's Brief 
MOTN TCBUCKAD Motion for Extension of Time for Filing Cheri C. Copsey 
Appellant's Brief 
9/16/2008 ORDR DCDANSEL Order Granting Extension of Time (for Filing Cheri C. Copsey 
Appellant's Brief) 
10/20/2008 MISC TCURQUAM Appellant's Brief Cheri C. Copsey 
11/20/2008 MOTN TCURQUAM Motion for Extension Cheri C. Copsey 
11/24/2008 ORDR DCDANSEL Order for Extension Cheri C. Copsey 
12/19/2008 MISC TCBUCKAD Respondent's Brief Cheri C. Copsey 
12/31/2008 MISC TCKELLHL Corrected Respondent's Brief Cheri C. Copsey 
1/9/2009 MISC TCKELLHL Appellant's Reply Brief Cheri C. Copsey 
2/3/2009 HRSC DCDANSEL Hearing Scheduled (Oral Argument on Appeal Cheri C. Copsey 
04/23/2009 03:00 PM) 
3/4/2009 CHGA TCBUCKAD Judge Change: Adminsitrative Kathryn A. Sticklen 
Per directive of Judge Copsey 
4/17/2009 NOTC TCKELLHL Notice of Supplemental Authority Kathryn A. Sticklen 
4/23/2009 DCHH TCWEATJB Hearing result for Oral Argument on Appeal held Kathryn A. Sticklen 
on 04/23/2009 03:00 PM: District Court Hearing 
Held 
Court Reporter: Penny Tardiff 
Number of Transcript Pages for this hearing 
estimated: Under 100 Pages 
6/17/2009 DEOP DCTYLENI Memorandum Decision and Order Kathryn A. Sticklen 
RMDC DCTYLENI Remanded From District Court Kathryn A. Sticklen 
RMAN DCTYLENI Remanded Kathryn A. Sticklen 
7/28/2009 APDC TCBULCEM Appeal Filed In District Court Theresa Gardunia 
7/31/2009 APSC CCTHIEBJ Appealed To The Supreme Court Theresa Gardunia 
000005 
1293631 
BOISE POL CE DEPT. 
IDAHO UNIFORM CITATION 
IN THE DISTRICT COURT OF THE 4TH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO COMPLAINT AND SUMMONS 
vs 
Last Name 
w 
Middle Initial 
LJ Infraction Citation 
~isdemeanor Citation 
::-:J Accident Involved 
DR# '717-G~s 
DR# _________ _ 
DR# _________ _ 
VIN# _____________ USDOT TK Census# ________ _ 
[] Operator D Class A D Class B D Class C ~ Class D D Other 
-------
[] GVWR 26001 + D 16 + Persons CJ Placard Hazardous Materials IPUC# 
Home Address {OJ.5 S:. Ca/,J"'-'\ Blv-cA -t:FJ.2.o 1 !Soi'1:< 1 TD 
Business Address _______________ Ph # 3 '10 -{,Oo (; 
THE UNDERSIGNED OFFICER (PARTY) HEREBY CERTIFIES AND SAYS: 
f;i/ DL D ID D V I certify I have rea;onable grounds, and believe the above-named 
f ; • State .:Z: D Sex: 
- I ' I I I 17 ,1-=---.c'---
Height ? 7 ' Wt. / Y 5 Hair ~ Eyes tto-. ::t,... DOB 
Veh. Lie.# 1 A.6 ~ s-1 & State r o Yr. of Vehicle /1'1 .3 
Make I;;.,.._ ol . Model ;;: s carf: Color _b'41--,.-"~+------
Did commit the following act(s) on {a- I , 20 er-, at o '.l 12. o'clock _A_ M. 
Vio.#1 Ma,k;J·4o.~o... S;*VK-<. Po>S. IA~.l~,.r 3o,z:, 37-273'.2,(c)6), 
I Code Section 
Vio.#2 Ou.v'-"P~-ev"c..l\'1tl7as:Sc:<< w/tlf\.f-c.,..1-:: 37-27.?'f 
'7:, y S C:: Code Section 
Location 1 f-i.... ./ /(c:; d c..,\ 1 {!;CJ tr<. , J:O 
Hwy. ___________ Mp. ______ _ 
QC.,01-02 S-N~,;bdt IS. f,.J~ck,:dl r 
Date Officer/Party 
__ A_D_A __ County, Idaho. 
~7~Lf ..... S-#-'/4~S-5~-~Nu vt=°;/--
Serial #/Address 
Date. ~ Witnessing Officer Serial #/Address Dept. 
'()l- ,,, \J. i,, THE STATE OF IDAHO TO THE ABOVE NAMED DEFENDANT: 
You are hereby summoned to appear before the Clerk of the Magistrate's Court of the 
District Co.urt of ADA County, BOISE Idaho, 
located at 200 W. FRONT ST. -----~ 20 __ , 
- >-1 tu e by _g"rtify ~rvice upon the defendant personally on _________ , 20 
t'l :::, 
..r Z O Officer 
~IC6See ~~erse side of your copy for PENALTY and COMPLIANCE instructions. 
Cl)URT CQ9-Y VIOLATION #1 
000006 
/JJlit .. 
/4:··.· 
. . I 1., ~ I cTFATE MI NUl L::, ADA COUNfY -~ ~ · 
················~ .. ······&·····;;r!f ..... . ....... ···-- ~u Cl 
., .. , '·"'"""'"· ""'• ' ..... __ ... , .. , ........ . 
.. . P1/JT ..... 
/111 ~/,. :j-
.. I 1/aJlif U/b]tldr-
000007 
,., '·! ;;_·:: : ,-; 
i- 1·: ;·<! (\ t, ! t .. l-··l f"', 
fl 
ADA COUNTY MAGISTRATE MINUTES 
Th 
1-.-! 
'I j '; 
]) ... ~--f~ 
-~ 
~- ~'tJ. -- SID~ 
L 
,,.--!·!· ;\ :-··; 
;::: .... 
' . 
r·-, 
1../ 
l t:· 
00(}008 
CJ3BMII\I 
CCMANL..HR 
ADA COUNTY 
SCHEDULED E 1JnH ~ JUDGE: CLEFif:::: 
F·i-,?.-T-,-.. i a) .. Co.nfei-.en ___ c-'--Ei __ _ Therec.:;a .. J32i-.d uni c,'l H. ManJe.v. 
Df:HE: 11 /05 /2()07 TIME: 10: 15 
·-.,·-··--····-··,. ..... 
TAF"E NO: 
P. D. /ATTORt\JEY 
~11::l.IT~ .. CARY.HILLIAM M07071.53. 01. SSN DOB 
1 MARIJUANA S 37 2732 MP M 2 DRUG PARAP S 37 2734 A M 
/JJ5aJ._ ... ca~c;;2 Ca 11 E1d Def: Present 
Waived F:ts 
... /N/G Plea 
F:.:OF-: 
In Cu.s;toclv 
Advised of Rights 
Guilty Plea/PV Admit 
Bond$ 
* 
--···----•.,•••••••••••••«-,••••<••••••---...... ••-o<••••-•-••,O<<-••~•••-m• .. M 
* 
PD Appointed 
Advise Subsqt Penalty 
Pa,_r'/Sta'/ 
................................................. _ ... _ ........ _ ..... ·-··---··· ...................................... -.................. . 
.. _ .............................. ---- -------............................ __ _ 
---······-·-····-, ............ ------····--····· .. ····--'---·---·-·------·---
1}-:)1? 151 e 8,: 60 ~_ ................................................. -
.......... --............ ·--··-------·················· .. •··········· .. ····-------------
·--- ·-·-··-·-········ .. ·····-···········--···---------······--................................. .. 
.................................. ·-·--··-·········· .... ········-····-·-............... ______ ................... _______ ........ -........ _ ................. ·-·---·-.. ·······• ......... . 
* 
-----.. ---··-.. ·-s--•• ....... _________________ _ _______ ................................................. . 
·lf.-
······· .. ·· .. ··-_ ................................ _________ _ 
* ----------------------------------······-······ .......... . 
_____________________________ .. ____ ................ __ _ 
* 
Release Defendant 
War# M0707153 Def# 01 Seq# 01 Type B Docket# 
ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant /)' o<' 
200 West Front Street, Suite 1107 P',,~rf'' 
Boise, Idaho 83702 ., 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7419 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 
STATE OF IDAHO, ) 
) Criminal No. M0707153 
Plaintiff, ) 
) 
vs. ) MOTION TO DISMISS 
) 
CARY WILLIAM WHITE, ) 
) 
Defendant. ) 
) 
COMES NOW, the above-named Defendant, CARY WILLIAM WHITE, 
by and through his Attorney of Record, the Ada County Public 
Defender's Office, KIMBERLY J. SIMMONS, handling attorney, and 
hereby moves this Honorable Court for its Order dismissing the 
above-entitled action, pursuant to the U.S. Constitution, First 
Amendment, Idaho Constitution, Art. 1, § 4 and I.C. § 73-402, 
upon the grounds that I.C. § 37-2732 (c) and § 37-2734A 
substantially burden and/or restrict the Defendant's right to 
religious freedom. A BRIEF IN SUPPORT OF MOTION TO DISMISS is 
forthcoming. 
MOTION TO DISMISS, Page 1 000010 
DATED, this 20th day of November 2007. 
Attorney 
MOTION TO DISMISS, Page 2 
000011 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY, that on this 20 th day of November 2007, I 
mailed a true and correct copy of the foregoing MOTION TO 
DISMISS to the: 
BOISE CITY ATTORNEY 
by depositing the same in the 
000012 
MOTION TO DISMISS, Page 3 
ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7419 
NOV 2 8 2007 
J, DAVID NAVARRO, Clerk 
By rL MANLEY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 
STATE OF IDAHO, 
Plaintiff, 
vs. 
CARY WILLIAM WHITE, 
Defendant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Criminal No. M0707153 
BRIEF IN SUPPORT OF 
MOTION TO DISMISS 
_________ ) 
COMES NOW, the above-named Defendant, CARY WILLIAM WHITE, by 
and through his Attorney of Record, the Ada County Public Defender's Office, 
KIMBERLY J. SIMMONS, handling attorney, and files this Brief in Support of 
Motion to Dismiss. Defendant's motion is based upon the following facts and 
argument: 
APPLICABLE FACTS 
1. On June 1, 2007, at approximately 2:12 a.m., the Defendant, Mr. White, 
was stopped by Officer Nesbitt and Officer Nicholls for a missing 
headlight. During the stop, Officer Nicholls noticed a pill bottle with a 
green leafy substance sitting inside the vehicle in the center console. 
Brief in Support of Motion to Dismiss 
0001.2~ 
When questioned about the bottle, Mr. White admitted the substance 
was marijuana and that he had smoked some that day during a religious 
drumming ceremony. 
2. Pursuant to this admission, the officers had Mr. White step out of the 
vehicle. At that time, Mr. White admitted there was also a pipe 
underneath the driver's seat. 
3. As a result of this stop, Mr. White was arrested and booked into the Ada 
County Jail on the charges of Possession of Marijuana, a violation of 
I.C. § 37-2732(c), and Possession of Drug Paraphernalia, a violation of 
I.C. § 37-2734A. 
4. Marijuana is. a necessary sacrament in the practice of Mr. White's 
religion. Mr. White uses marjjuana as a holy sacrament, and his beliefs 
in his religion and the use of marijuana as a part of his religion are 
sincerely held. Marijuana is essential to Mr. White's eternal salvation. 
5. Mr. White's possession and use of marijuana on June 1, 2007 was an 
exercise of his religion. 
ARGUMENT 
Mr. White's religious use of marijuana is protected not only by the First 
Amendment to the U.S. Constitution and Art. 1, § 4 of the Idaho Constitution, but 
by Idaho Code § 73-402 (Idaho Free Exercise of Religion Act). The Idaho Free 
Exercise of Religion Act allows the State government to "substantially burden a 
person's exercise of religion only if it demonstrates that application of the burden 
to the person is both: (a) [e]ssential to further a compelling governmental interest; 
Brief in Support of Motion to Dismiss 0001-2~ 2 
[and] (b) [t]he least restrictive means of furthering that compelling governmental 
interest." I.C. § 73-402(3). Further, the Act provides that a person may assert a 
violation as a defense in a judicial proceeding and obtain appropriate relief 
against the government, including attorney's fees and costs. §73-402(4). Mr. 
White asserts that it is a violation of his Constitutional and Statutory rights in 
Idaho to criminally punish him for his religious use of marijuana and requests 
appropriate relief from this Court, to-wit a dismissal of the pending charges. 
I. Idaho Free Exercise of Religion Act 
I.C. § 73-402, which emulates the federal Religious Freedom Restoration 
Act of 1993, 42 U.S.C.A. § 2000bb (hereinafter "RFRA"), was enacted by the 
Idaho Legislature in March, 2000. The RFRA was enacted shortly after the U.S. 
Supreme Court's decision in Employment Div., Dept. of Human Resources Of 
Oregon v. Smith, 494 U.S 872 (1990). In that case, the Supreme Court lowered 
the standard of review in religious freedom cases to a "reasonableness 
standard," while all other fundamental rights (i.e. freedom of speech, press, 
assembly, etc.) were protected by the stringent "compelling interest test." The 
RFRA, in an attempt to restore religious freedom, prohibits government from 
substantially burdening a person's exercise of religion even if the burden results 
from a rule of general applicability unless the government can demonstrate the 
burden is in furtherance of a compelling governmental interest, and is the least 
restrictive means of furthering that interest. 42 U.S.C.A. § 2000bb-1. 
In 1997, the RFRA was invalidated as it applied to the States. The 
Supreme Court held that it was not a proper exercise of Congress' enforcement 
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power under the Fourteenth Amendment to the U.S. Constitution as it 
contradicted vital principles necessary to maintain separation of powers and the 
federal-state balance. City of Boerne v. Flores, 521 U.S. 507 (1997). However, 
under the principle of law that allows states to protect an individual's rights with a 
much higher standard than afforded by the U.S. Constitution, Idaho enacted the 
Free Exercise of Religion Act. In effect, Idaho chose to persevere with the higher 
"compelling interest test" standard in religious freedom cases. Specifically, the 
purpose of this legislation was to "reestablish a test which courts must use to 
determine whether a person's religious belief should be accommodated when a 
government action or regulation restricts his or her religious practice." Statement 
of Purpose/Fiscal Impact, S.S. No. 1394 (Idaho). 
Idaho Courts have not yet had the opportunity to address the issue of 
whether I.C. §§ 37-2732(c) and 37-2734A substantially burden an individual's 
right to religious use of a controlled substance covered under these sections. 
We are therefore directed to analysis under the analogous Federal Act, the 
RFRA. In U.S. v. Quaintance, the U.S. District Court of New Mexico analyzed 
the RFRA in respect to a Defendant's motion to dismiss an indictment that 
charged him with possession of marijuana and conspiracy to possess more than 
100 kilgrams with the intent to distribute, both violations of the Controlled 
Substances Act, 21 U.S.C. §846 (CSA). 471 F. Supp.2d 1153 (D.N.M. 2006). 
The Court established that a person claiming religious freedom under the RFRA 
must establish that the "governmental action: (1) substantially burdens; (2) a 
religious belief, not just a philosophy or way of life; (3) which belief is sincerely 
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held." Id. at 1155. This showing must be made by a preponderance of the 
evidence. Id. The government conceded in this case that the CSA substantially 
burdened the Defendant's beliefs, thus the only remaining questions were 
whether or not Defendant's beliefs were religious and whether they were 
sincerely held. Id. Mr. White asserts that applying I.C. §§ 37-2732(c) and 37-
2734A to him substantially burdens his right to religious freedom. Thus, the 
analysis under applicable law shall continue on to whether or not his beliefs are 
religious and whether they are sincerely held. Mr. White, of course, asserts the 
answers to these two questions as applied to him is affirmative. 
A. Religious Belief 
The Court in Quaintance relied solely on analysis in a Tenth Circuit case 
which outlined and defined five factors (the "Meyers factors") to be considered in 
determining whether a belief is religious for purposes of the RFRA. Id. at 1156. 
See U.S. v. Meyers, 906 F.Supp. 1494, 1495 (D.Wyo. 1995). Defendant Mr. 
White urges this Court not to apply the Meyers factors because they are 
inappropriate, defining what constitutes "religion" through the lens of convention 
and a mainstream religious tradition. Mr. White asserts that his beliefs, 
aforementioned, constitute a bonafide religion, that is protected under the Idaho 
Free Exercise of Religion Act. However, Defendant has not yet found any. legal 
authority in support of his position, thus he provides analysis of the Meyers 
factors. 1 See Quaintance, 471 F. Supp.2d at 1156 n.2. Defendant asserts, 
nonetheless, that his beliefs meet the criteria of the Meyers factors. The Meyers 
1 Mr. White reserves his right to continue his legal research in this area. If any legal authority is found, he 
will provide it to this Court in a timely fashion. 
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factors, discussed below in turn, are: (1) ultimate ideas, (2) metaphysical beliefs, 
(3) moral or ethical system, (4) comprehensiveness of beliefs, and (5) 
accoutrements of religion. It must be noted that, in general, the criteria counsels 
the inclusion of beliefs within the term religion; or in other words, this Court must 
find in favor of "religion" if the criteria are minimally satisfied. Meyers, 906 
F.Supp. 1501. 
1. Ultimate Ideas 
Pursuant to the Meyers factors, religious beliefs often address 
fundamental and ultimate questions about life, purpose and death. Id. at 1502. 
This Court should be able to discern something ultimate, profound, or 
imponderable about the Defendant's beliefs. Id. 
2. Metaphysical Beliefs 
Metaphysical beliefs transcend the physical and immediately apparent 
world, and constitute another component of what Meyers defines as "religion." 
Id. Specifically the Court states that the Defendant should be seeking a "spiritual 
end" by his use of marijuana. Id. at 1505. The Meyers Court explicitly rejected 
the argument that the defendant's beliefs were metaphysical because marijuana 
induced an altered state of being. Id. The Court stated that the defendant's 
arguments noted only the physical changes as a result of smoking marijuana, not 
that it "loft[ed] him into the realm of the religious." Id. The Court explained that 
the physical effects of marijuana are not religious states. Id. 
The Defendant in Quaintance argued that marijuana "is in the nature of a 
spiritual force that has the ability to accomplish things in the physical world," and 
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that it allows a person to "act in furtherance of the agenda of the divine mind ... 
sort of like thought implantation." 471 F. Supp.2d at 1159. This was seen as a 
spiritual end by the Court, thus the Defendant in that case was deemed to have 
satisfied this factor. Id. 
3. Moral or Ethical System 
Thirdly, the Meyers Court ascribed a moral or ethical system to a bonafide 
religion. 906 F. Supp. at 1502. The Court defined this as a particular manner of 
acting that is moral or ethical, which may create duties as imposed by a higher 
power, force or spirit. Id. Further, the Court desired evidence that the system 
has a religious, as opposed to secular or philosophical, connotation. Id. 
4. Comprehensiveness of beliefs 
The next criteria in the Meyers factors is the cornprehensivess of beliefs. 
Id. This criteria requires a set of multiple beliefs, not just one single belief. Id. 
Further, these beliefs shall be uniform across the religion. Id. In sum, this 
criteria is satisfied if the Court can find "an overreaching array of beliefs [that] 
coalesce to provide the believer with answers to many, if not most, of the 
problems and concerns that confront humans." Quaintance, 471 F. Supp.2d at 
1163. 
5. Accoutrements of Religion 
The final factor under Meyers is a collection of ten subfactors that 
analogize Defendant's religion to many of the established or recognized religions. 
906 F. Supp. at 1502-3. The ten subfactors are: 1) Founder, Prophet, or 
Teacher; 2) Important writings; 3) Gathering Places (includes natural places); 4) 
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Keepers of Knowledge (someone with special duties); 5) Ceremonies and 
Rituals; 6) Structure or Organization; 7) Holidays; 8) Diet or Fasting; 9) 
Appearance and clothing; and 10) Propagation. Id. 
B. Sincerely Held 
If the Meyers factors are minimally satisfied, the Court shall consider 
whether the Defendant's beliefs are sincerely held. Despite the fact that 
Quaintance did not satisfy the Meyers factors, the Court went on to discuss the 
requirement that the existence of a religious belief must be sincerely held. 
Quaintance, 471 F.Supp.2d at 1171. Relative to Quaintance, the Court explored 
the following factors: Ad Hoc Beliefs - that Quaintance possessed "ad hoc 
beliefs" in regards to use of marijana; quantity of marijuana - the possibility that 
Quaintance possessed marijuana for commercial use; evidence of commerce; 
lack of ceremony or ritual; other illegal substances; and the Defendant's sincerity. 
Id. at 1171-7 4. 
A HEARING IS NECESSARY TO DISCERN THE NATURE OF 
CARY WHITE'S BELIEFS 
Mr. White asserts that his beliefs are religious under the Meyers factors; 
and that his beliefs are sincerely held. The facts of Mr. White's beliefs are not 
fully known at this time, however, at a hearing on this Motion to Dismiss, Mr. 
White will be able to testify regarding his beliefs. The factors are so vast and 
complex, a hearing is necessary. If this Court is not inclined to grant a hearing, 
Mr. White requests some more time to provide supplemental briefing and 
affidavits to fully support his claims. 
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CONCLUSION 
Pursuant to Quaintance, Mr. White argues that the government of Idaho 
has placed a substantial burden on the practice of his religion. I.C §§ 37-2732(c) 
and 37-2732A substantially burdens his religious belief in the possession and 
use of marijuana; his belief is not just a philosophy or way of life; and his belief is 
sincerely held. Thus, Mr. White respectfully requests that this Court dismiss the 
charges against him based upon the aforementioned arguments and facts, and 
upon testimony given at a future hearing on this motion. 
DATED, this ~y of November, 2007. 
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Sy fl. CALLAHAN 
m:.Fur, 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, ) 
) Criminal No. M0707153 
Plaintiff, ) 
) 
vs. ) NOTICE OF FILING 
) 
CARY W. WHITE, ) 
) 
Defendant. ) 
) 
COMES NOW, the above-named Defendant, CARY W. WHITE, by and 
through is Attorney of Record, the Ada County Public Defender's Office, 
KIMBERLY J. SIMMONS, handling attorney, and files this Notice of Filing. The 
Defendant is filing his affidavit in Support of his Motion to Dismiss, filed 
previously with this Court on November 21, 2007. 
DATED, this S day of December, 2007. 
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ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7419 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Criminal No. M0707153 
Plaintiff, 
vs. 
} 
} 
) 
} 
} 
} 
} 
} 
} 
AFFIDAVIT IN SUPPORT OF MOTION 
TO DISMISS 
CARY W. WHITE, 
Defendant. 
______________ } 
STATE OF IDAHO } 
)ss. 
COUNTY OF ADA } 
I, CARY W. WHITE, after first being duly sworn do attest to the following: 
1. I am the defendant in the above-entitled action. 
2. I am 49 years old. 
3. I have lived most of my life alcohol and drug-free. 
4. I currently smoke Marijuana as an exercise of my right to religious 
freedom. I have smoked Marijuana for 7 years. 
5. Idaho laws prohibiting the use and possession of Marijuana 
substantially burden my right to religious freedom. 
6. I do not consider myself a "card-carrying" member of any legally 
recognized religion, because I believe that religion and religious 
beliefs are exclusive to each person. Every individual is always 
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working out there own choices as to their belief system. This is why 
I don't necessarily adhere to a religious group. I believe that is the 
only way for each person to find what is true for them. I do, 
however, participate and believe in many tenets of the following 
organized religions: 
a. Church of Cognitive Therapy 
b. Rastafarianism (Previously recognized by the US Courts as a 
bonafide religion: See U.S. v. Bauer, 84 F.3d 1549 (9th Cir. 
1996)("Standard descriptions of the religion emphasize the use or 
marijuana in cultic ceremonies designed to bring the believer closer 
to the divinity and to enhance unity among believers. Functionally, 
marijuana-known as ganja in the language of the religion-operates 
as a sacrament with the power to raise the partakers above the 
mundane and to enhance their spiritual unity.") 
c. Native American Medicine 
7. I believe in a higher power that guides and teaches me in my life 
and religion. 
8. I believe that no matter what happens in life, I will be taken care of 
by my creator. 
9. The foundation of my moral and ethical system is based on biblical 
principles. This is probably the strongest portion of my religion, 
though it's not a rigid code of right-and-wrong. I believe in loving my 
creator with all my heart, soul and mind; then loving my neighbor as 
I love myself. I consider my neighbor to be anyone in my proximity, 
whether it is a person, rock, animal, or the sky. All of my decisions 
in life are based upon "what's truly good for one is good for all." 
10. I believe that mankind and all living things are an expression of 
God. I believe that we should seek a harmonious position in life 
with all living things, as all living things have a consciousness. 
a. As I live in the physical world, I believe in a corresponding non-
physical set of worlds. Ultimately, I seek to maintain a connection 
between the physical world and the non-physical world. 
11. Another one of my most strongly held beliefs is that all humans are 
created equal, as described to us in our Constitution, and that we 
have the right to freedom. I honor the right for one to choose for 
oneself, and I believe we're all created equal. People should not 
control each other. 
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12. I believe the sacrament of Marijuana is a gift from my creator and I 
enter into the experience of Marijuana with the intent to bless it. 
13. The sacrament of marijuana helps me be more receptive to ideas 
and the ultimate vision of my religion, by setting aside the 
mundane, and entering into the profound. It has a particular benefit 
of relaxing my nervous, over-analytical tendencies, and to enter a 
relaxed, prayerful, meditative state, so as to receive more clarified 
vision of knowledge and love. 
a. I believe that Marijuana is a powerful tree of life and that the use of 
Marijuana is healthful. I believe Mankind has forgotten it's 
harmonious position with nature. Marijuana helps facilitate 
awareness of life, the significance of living beings, and the harmony 
of living things around us. 
b. During a ceremony, using marjjuana helps bring back the divine 
connection between all living beings. 
c. Marijuana is not hurting me; nor is it hurting my neighbor. In fact, I 
believe the complete opposite. 
d. I believe the Holy Bible provides for the use or marijuana, and other 
plants. I am providing a few examples from the Bible: 
i. "And I will raise up for them a plant of renown, and they 
shall be no more consumed with [spiritual] hunger in the 
land, neither bear the shame of the heathen any more." 
Ezekiel 34:29 
ii. "And he showed me a pure river of water of life, clear as 
crystal, proceeding out of the throne of God and of the 
Lamb. In the midst of the street of it, and on either side of the 
river, was there the tree of life, which bare twelve manner of 
fruits, and yielding her fruit every month; and the leaves of 
the tree were for the healing nations." Revelations 22: 1-2. 
14. Jesus along with his apostles are my Prophets and Teachers. 
15. I take guidance from the Holy Scriptures a.k.a. Bible, Kabbalah, 
Course of Miracles, and Native American Scriptures/Teachings 
(passed down primarily through oral traditions). 
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16. In the practice of my religion, I gather with others at several places 
in the Valley, including natural places, as well as various people's 
homes. 
17. The Keepers of knowledge in my religion include Shamans, Native 
American Medicine Teachers, Tai-Chi and Meditation Teachers; 
Herbologists and other spiritual practioners. I have several friends 
and acquaintances that guide me. 
18. I participate in several kinds of ceremonies and rituals including, but 
not limited to, drum circles, Sweat Lodges, Kirtans, and Ecstatic 
Dance. 
19. I believe that I am part of the divine organization set up by Jesus 
Christ when he was on the earth, which began with the 12 
Apostles. It now extends to various religions, which Native 
Americans call our Ancestoral Soul Groups. 
20. I recognize and observe the following Holidays, among others: 
Easter, Christmas, All Saints Day, Passover, and Hanukah. 
21. There are various sacramental foods I take in honoring the savior. 
Marijuana is taken as a holy sacrament during certain spiritual 
rituals, honoring the Savior. I also participate in the wine and 
wafer. 
22. During ceremonies and rituals, I do wear ceremonial garb, as well 
as amulets, stones, oils, colors, and other materials that are worn 
for various spiritual benefits. 
23. I attempted propagation at one time and I didn't like it. Overall, 
lead by example and by providing service to the community and my 
neighbors. Unless someone asks, I tend not to tell others my own 
sacred truths, because I've found that they become tarnished or 
stomped on when I do so. 
DATED, this _;;,-:f b,_day of December, 2007. 
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ST ATE OF IDAHO ) 
)ss. 
COUNTY OF ADA ) 
SUBSCRIBED and SWORN to before me, a Notary Public, in and for the State 
of Idaho, County of Ada, on this fJ 'f-1--. day of~ , 2007. 
Notary Public for Idaho 
Residing at:~~ ~ , ~ D 
My commission expires: '~ - (cy c9iDll 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY, that on this._,5-/0 day of September, 2007, I mailed a true 
and correct copy of the foregoing AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS 
to the: 
BOISE CITY PROSECUTOR 
by depositing the same in the Interdepartmental 
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CARY B. COLAIANNI 
BOISE CITY ATTORNEY 
Terry R. Derden 
Assistant City Attorney 
BOISE CITY ATTORNEY'S OFFICE 
P.O. Box 500 
Boise, Idaho 83701-0500 
Telephone: (208) 384-3870 
Fax: (208) 384-4454 
Idaho State Bar No. 7108 
-·-···- -- -- .... , ~. 
,\.t,l, ________ , __ ~\:'t.l.~-- -, . 
DEC 2 r 2007 
J. DAVID NAV.t\HRO, Gk, 
By .AMY lvl<.;K!::NZIE 
11EPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STA TE OF IDAHO 
Plaintiff, 
vs. 
CARY WILLIAM WHITE, 
Defendant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. M0707153 
STATE'S OBJECTION AND 
MEMORANDUM IN SUPPORT OF 
DEFENDANT'S MOTION TO DISMISS 
Comes Now, The STATE OF IDAHO, by and through it's attorney of record, Terry R. 
Derden, Assistant City Attorney, and hereby moves this Court to deny the Defendant's Motion to 
Dismiss and allow this case to proceed to jury trial. The State so moves based on the arguments 
contained herein. 
FACTS AND PROCEDURAL HISTORY 
Defendant was arrested on June 15 \ 2007, by Boise Police, after being found in 
possession of marijuana and marijuana paraphernalia in the course of a traffic stop. The 
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Defendant was cited with violations of LC. §37-2732(c)(3) and §37-2734A. Defendant 
subsequently filed this motion to dismiss based on the claim that his use of marijuana is in 
conformity with his religious practices. Defendant argues that the State's prosecution for 
violations of §37-2732(c)(3) and §37-2734A violates his rights under the First Amendment of 
the United States Constitution, the Idaho State Constitution and Idaho Code §73-402. The State 
respectfully asks this court to deny Defendant's motion and allow this case to proceed to trial. 
ARGUMENT 
I. Is the State's prosecution for prohibitions on the use and possession of marijuana a 
substantial burden on the Defendant's religious practices as protected bv Idaho Code §73-
402 and if so, is there a compelling state interest in substantially burdening the defendant 
and is the burden the least restrictive means to protect that compelling governmental 
interest. 
The First Amendment to the United States' Constitution provides certain freedoms for its 
citizens that the government of this country cannot prohibit. The freedoms provided by the 
amendment have in many cases been extended to the states and adoption of those principles are 
often codified in state statute and held valid under the Fourteenth Amendment. A recent 
example of one such codification is the enactment of LC. §73-402, commonly known as the 
Free Exercise of Religion Act. LC. §73-402 states government may substantially burden· a 
person's exercise ofreligion only if it demonstrates that application of the burden to the person is 
both essential to farther a compelling governmental interest and that the burden is the least 
restrictive means of furthering that compelling governmental interest." Under LC. §73-402, 
Defendant must prove that his practice of smoking marijuana is substantially burdened by the 
Idaho statutes which prohibits the use or possession of marijuana. If the Defendant can show he 
is so burdened by a preponderance of the evidence, the State must show that there is a 
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compelling state interest in substantially burdening the defendant and the substantial burden to 
the defendant is the least restrictive means to enforce that compelling governmental interest. 
A. The Defendant cannot establish that the government's prohibition on his use of 
marijuana substantially burdens a religious belief. 
"Substantially burden" is defined within LC. §73-401 in the following manner: 
"to inhibit or curtail religiously motivated practices". Based on this definition, the 
Defendant can only succeed on his claim if he shows that his religiously motivated 
practice is being inhibited or curtailed. Until this Court finds that the Defendant's 
practice of inhaling marijuana and to get high is a religiously motivated practice the 
State cannot be found to be substantially burdening his practice of doing so. In Bryant 
v. Gomez, the Ninth Circuit examined what a government action must do in order to be 
considered a "substantial burden". 46 F.3d 948 (1994). The Court found, in analyzing 
an RFRA (the federal counterpart to Idaho's free exercise ofreligion act) challenge of a 
prison's denial of a full Pentecostal service to observant inmates, that the "invocations of 
the compelling interest test depend upon an initial showing by the religious adherent 
that the government's actions interfere with a religious experience mandated by the 
faith". Id. The Court, quoting Graham v. CIR., held that indeed, the burden must be 
"more than an inconvenience ... [it] must be substantial and an interference with a tenet 
or belief that is central to religious doctrine." 822 F.2d 844,850 (9th Cir, 1987). See 
also US. v. Lepp, slip copy, 2007 WL 2669997 (N.D. Cal., 2007) (where Defendant 
fails to show how his use and possession of marijuana is more than just a mere 
inconvenience as it is not an interference with a tenet or belief central to the religious 
doctrine). Defendant in his memorandum seems to assume that the State in this case, as 
did the government in US. v. Quaintance, will stipulate that the prohibition of his use of 
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marijuana substantially burdens his religious practice. The State, however, has not 
stipulated to that fact. The State will require Defendant to establish that the government 
has substantially burdened his beliefs with its regulation against both the possession and 
use of marijuana as well as it's prohibition of the possession and use of marijuana 
paraphernalia. All the Defendant has done in his memorandum is to claim that he is 
burdened, yet he has failed to properly establish how that has occurred. Before 
Defendant can prevail on his motion, he must be required to establish marijuana use is a 
tenet central to his religion and is mandated by the faith. If he fails to do so, then his 
motion fails. 
B. The Defendant's use and possession of marijuana and paraphernalia in violation of 
Idaho Code is not pursuant to a religious belief which is sincerely held. 
1. The Defendant's beliefs are not "religious" as defined in case law. 
Defendant correctly asserts that there is a lack of Idaho case law on the application of LC. 
§73-402 and this is likely a question of first impression under Idaho law. Given that situation, 
the State would agree that the analysis performed in the federal circuits for a similar challenge 
under the Federal Exercise of Free Religion Act is proper to use as the analysis required in this 
matter. Such an analysis is performed by the federal district court of New Mexico in United 
States v. Quaintance, which reached the following conclusions: a person claiming religious 
freedom under the free exercise of religion act must establish beyond a preponderance of the 
evidence that the governmental action substantially burdens a religious belief (not just a 
philosophy or way oflife) which is belief that is sincerely held. 471 F.Supp.2d 1153. We have 
discussed above how the Defendant must establish the element of a substantial burden and that 
State argues he likely will fail to do so. It is now necessary to examine whether the Defendant, if 
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he were to show a substantial burden exists, can further show that the substantial burden is on a 
religious belief ( and not just a philosophy or way of life) which is sincerely held. We turn first to 
the examination of whether or not this is a religious belief and not just a philosophy or way of 
life. 
''Although the Supreme Court has done little to identify positively what "religion" is for 
First Amendment purposes, it has done a slightly better job of providing guidelines that courts 
should follow when attempting to determine whether a set of beliefs is "religious." U.S. v. 
Meyers, 906 F.Supp. 1494, 1500 (D. Wyo., 1995). Meyers moved to dismiss his possession of 
marijuana charge in the federal district court for Wyoming claiming that charging him was a 
violation of the RFRA and his challenge was ultimately denied. Id. at 1508. Meyers appealed to 
the Tenth Circuit who, in upholding the denial of Meyers' claim that he used marijuana for 
religious purposes, adopted the test set out by the lower district court for determining whether a 
set of belief is "religious". US v. Meyers, 95 F.3d 1475, 1484 (10 Cir., 1996). The Tenth 
Circuit further stated "were the Court to recognize Meyers' beliefs as religious, it might soon find 
itself on a slippery slope where anyone who was cured of an ailment by a "medicine" that had 
pleasant side-effects could claim that they had founded a constitutionally or statutorily protected 
religion based on the beneficial '·medicine."". Id. The Court made clear this was not something 
in which it wanted to engage or the First Amendment was designed to protect. The district court 
in Meyers, stated: 
"this Court has canvassed the cases on religion and catalogued the many factors 
that the courts have used to determine whether a set of beliefs is "religious" ... 
These factors, as listed below, impose some structure on the word "religion." 
The structure necessarily is calico, composed-as it is-of language, history, 
theology, philosophy, psychology, and law. It is, nonetheless, structure. The 
Court will use this structure to include, not exclude. By this, the Court means 
that it will examine Meyers' beliefs to determine if they fit the factors. To the 
extent they do, it indicates to the Court that his beliefs are religious. The 
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threshold for inclusion-i.e., that Meyers' beliefs are religious-is low. This 
minimal threshold, uncertain though it may be, ensures that the Court errs where 
it should, on the side ofreligious freedom." 
U.S. v. Meyers, 906 F.Supp. 1494, 1501-02 (D. Wyo., 1995). 
The State finds that understanding the basis for the following Meyers' factors is as 
important as the application of the factors themselves since the Tenth Circuit made clear that the 
factors in their design are to act as a gatekeeper from just any set of beliefs to be declared 
religious and thus receive a First Amendment level of protection. 
The five factors defined in .Meyers' are as follows with the fifth factor having ten sub-
categories: 
a. Ultimate Ideas 
b. Metaphysical Beliefs 
c. Moral or Ethical System 
d. Comprehensiveness of Beliefs 
e. Accoutrements of Religion 
1. Founder, Prophet, or Teacher 
2. Important Writings 
3. Gathering Places 
4. Keepers of Knowledge 
5. Ceremonies and Rituals 
6. Structure or Organization 
7. Holidays 
8. Diet or Fasting 
9. Appearance and Clothing 
10. Propagation 
Defendant argues in his motion that this Court should not apply the A,feyers · factors adopted by 
the Tenth Circuit to determine whether or not Defendant's beliefs are religious. This would be a 
gross error for the Court to make in examining Defendant's challenge under his claim of a 
violation ofldaho Code §73-402. The argument to not apply these factors fails for several 
reasons. First, the Tenth Circuit is the highest court of appeals to adopt any factors to determine 
whether or not a belief is a religious one. Second, the factors as laid out above have been 
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previously used as recently as September of this year in the northern district of California, a 
member of the Ninth Circuit. See US. v. Lepp, WL 2669997 (N.D.Cal. 2007. Finally and most 
importantly, it is plainly evidenced in not only the length of the list as outlined above, but in the 
words of the Tenth Circuit that the factors are designed to be as inclusive as possible. The 
factors therefore should apply to Defendant in this case. The Defendant only hopes the Court 
ignores these factors because like Meyers he will fail to minimally satisfy them. 
In US. v. Quaintance, the Court held that the government in applying the Controlled 
Substances Act to members of the "Church of Cognizance" for various marijuana offenses did 
not constitute a substantial burden on the exercise of religion in violation of the RFRA, as the 
Defendant's beliefs that marijuana was a sacrament and deity and that consumption of marijuana 
was a means of worship were not "religious" within meaning of the RFRA. 471 F.Supp.2d 1153, 
1170. Further, the defendants' beliefs did not qualify as "ultimate ideas," and they did not 
constitute a moral or ethical system. Id. Finally, the beliefs were not comprehensive, and they 
lacked many of the accoutrements ofreligion such as gathering places, keepers of knowledge, 
ceremonies and rituals, structure or organization, holidays, diet or fasting, appearance and 
clothing, and propagation. Id. The Court in Quaintance found that the defendants only 
minimally satisfied one of the five Meyers' factors, which should suggest to this court that this 
Defendant under his preponderance of the evidence standard must meet more than a single factor 
in order to have his beliefs characterized as religious. In a footnote, the Quaintance court stated 
that even if it had used a broader definition of comprehensiveness, the Defendants still would 
have only met two of the five factors which would still lead to a conclusion that the burden was 
not met. Id 
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At this point, since there has been no hearing on the record to determine the Defendant's 
beliefs on this matter, the State is unable to determine which of the factors Defendant may or 
may not meet. The State would request an opportunity to provide a supplemental brief after a 
hearing on the matter so that the Defendant's beliefs or opinions can be a part of this Court's 
official record and thus relied on by the State to argue whether or not the factors under Meyer's 
are met. 
2. Even if the Defendant were able to prove that his beliefs are religious in nature, the 
Court must also find that the beliefs are sincerely held, which is a separate inquiry. 
"Those who seek the constitutional protections for their participation in an 
establishment of religion and freedom to practice its beliefs must not be permitted the special 
freedoms this sanctuary may provide merely by adopting religious nomenclature and cynically 
using it as a shield to protect them when participating in antisocial conduct that otherwise stands 
condemned." United States v. Kuch, 288 F.Supp. 439,445 (D.D.C.1968). 
In US. v. Quaintance, the Court stated, "even if defendants' beliefs that marijuana was 
a sacrament and deity and that consumption of marijuana was a means of worship were 
"religious" within meaning of the Religious Freedom Restoration Act, they were not sincerely 
held, and thus their prosecution for marijuana offenses did not violate the RFRA. 471 
F.Supp.2d 1153, 1174 (D.N.M., 2006). The evidence indicates that Defendants adopted their 
"religious" belief in cannabis as a sacrament and deity in order to justify their lifestyle choice to 
use marijuana. Id. at 1171. The evidence further indicates that Defendants created their 
"religion" to justify their civil and social belief that marijuana produces no victim and should be 
legalized. Id. The Court held that the evidence indicated that defendants adopted their beliefs to 
justify their lifestyle choice to use marijuana. Id. 
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It should be further noted that in the district court opinion of U.S. v. Meyers, the Court 
actually stated "the Court has given Meyers the benefit of the doubt by not scrutinizing the 
sincerity of his beliefs. The Court has done so even though it suspects Meyers is astute enough to 
know that by calling his beliefs ''religious," the First Amendment or RFRA might immunize him 
from prosecution. The Court notes that Meyers' professed beliefs have an ad hoc quality that 
neatly justify his desire to smoke marijuana. U.S. v. A1eyers, 906 F. Supp. 1494, 1509 (D.Wyo., 
1995). 
Based on the findings in Quaintance and the conclusion in Meyers, this Court finds 
itself in the position that it must, in addition to examining the Defendant's belief under the 
Meyer's factors, further determine whether or not the beliefs as alleged by the Defendant and 
somewhat evidenced in his affidavit are sincerely held or are determined by his desire to smoke 
marijuana legally. This Defendant cannot avoid prosecution for illegal conduct simply by 
transforming his lifestyle choice to smoke marijuana into a "religion". U.S. v. Quaintance, 471 
F.Supp.2d 1153, 1174 (D.N.M., 2006). 
C. Even if the defendant can show that his religious beliefs which are sincerely held are 
substantially burdened, the State still has a compelling government interest in the 
regulation and prohibition of marijuana. 
I.C. §73-402 allows the State to substantially burden the Defendant's practice of a 
religious belief if the restriction is in furtherance of a compelling state interest. This Court is 
certainly aware of the problems caused by illegal substance abuse and that the State of Idaho in 
enacting Title 37 of the Idaho Code is hoping to minimize the negative effects illegal substances 
such as marijuana have on society at large. 
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The State assumes that the Defendant does not dispute that the government has a 
legitimate interest in preventing marijuana use and addiction. The State makes this assumption 
on the basis that nowhere in the Defendant's memorandum does the Defendant challenge how 
the prohibition of marijuana use against his religious belief is not a compelling governmental 
interest. The Defendant likely fails to address this concern since it is unlikely he can establish 
how the prohibition on the use of marijuana is not a compelling governmental interest. The State 
directs this Court's attention to 21 U.S.C. §812 which classifies controlled substances in part 
based on their potential for abuse and likelihood of addiction, as well as J.C. §37-2702(d) 
( directing our state officials to adopt any controlled substance designated by federal code to be 
treated in a similar manner in Idaho Code. The State further asks this Court to consult 21 U.S.C. 
§ 801(2) which are the congressional findings that "illegal importation, manufacture, 
distribution, and possession and improper use of controlled substances," even those that might 
otherwise have medical use, has "a substantial and detrimental effect on the health and general 
welfare of the American people". This Court is encouraged therefore to apply this logical 
finding to the State ofldaho in determining whether or not I.C. 37-2732(c)(3) and 37-2734A is a 
compelling government interest. 
D. The State's compelling interest is in the regulation and prohibition of marijuana is 
enforced by the least restrictive means necessary in order to protect the compelling 
interest. 
Defendant further fails to dispute in his memorandum for motion to dismiss that the 
enforcement of LC. 37-2732 (c )(3) and 37-2734A which regulates the possession and use of 
marijuana is rationally related to that interest. The Defendant fails to assert another possible 
means to regulate this illegal substance in his brief and the State is at a loss for another possible 
method of control which could be determined to be the least restrictive as an alternative to the 
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flat prohibition that currently exists. Since the Defendant fails to show that the regulation of 
marijuana is not rationally related to a legitimate government interest, this Court's denial of his 
motion is appropriate. "Every federal court that has considered this issue has accepted Congress' 
determination that marijuana poses a real threat to individual health and social welfare and has 
upheld criminal penalties for possession and distribution even where such penalties may infringe 
to some extent on the free exercise of religion." United States v. Green, 892 F.2d 453 (6th Cir. 
1989). See also, United States v. Jvfiroyan, 577 F.2d 489, 495 (9th Cir. 1978) (upholding the 
regulation of marijuana as constitutional as found in US. v. Rodriguez-Camacho 468 F.2d 1220 
(C.A.9, 1972). 
CONCLUSION 
For the foregoing reasons, the State asks this Court to deny the Defendant's Motion to 
Dismiss and allow this case to proceed to jury trial. 
Respectfully submitted this c}lf day of ~ , 2007. 
Terry R. Derden 
Boise City Assistant Attorney 
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Ada County Public Defender 
200 West Front St Suite 1107 
Boise, Idaho 83 702 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA, 
MAGISTRATE DIVISION 
STATE OF IDAHO, 
Plaintiff, 
vs. 
CARY WILLIAM WHITE, 
Defendant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
____________ ) 
Criminal No. M0707153 
MOTION FOR EXTENSION 
OF TIME FOR FILING 
REPLY BRIEF 
COMES NOW, the above named Defendant, CARY WILLIAM WHITE, by and 
through his Attorney of Record, the Ada County Public Defender's Office, KIMBERLY J. 
SIMMONS, handling attorney, and moves this Court for an order extending the time in 
which the Defendant's Reply brief will be due, until January 17, 2008. This motion is 
based on the affidavit of Defendant's counsel. Said affidavit is attached hereto and 
incorporated by reference herein. 
Dated, this 16th day of January, 2008. _ __,,_--;:~ 
KIMB~y 
Attorney for Defendant 
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STATE OF IDAHO ) 
) 55 
COUNTY OF ADA ) 
AFFIDAVIT 
KIMBERLY J. SIMMONS, being first duly sworn on oath, deposes and says: 
1) Defendant's Reply brief was due 7 days after the State filed it's Response 
in this case. The State filed it's Response December 27, 2007. 
2) No extensions of time have previously been granted the Defendant. 
3) Defendant requests an enlargement of time on the basis that counsel was 
unable to even review State's Response until January 12, 2008 due to the 
Holidays and to Counsel's heavy caseload. 
a. Defense Counsel currently handles 160 misdemeanor cases, 98 of which 
are set for Pre-trial Conference/Jury Trial. 
4) Defendant requests an additional 21 days to complete briefing, whereby 
such briefing would be due on January 17, 2008. 
5) The parties have not stipulated that such enlargement of time be granted. 
6) Opposing counsel has been contacted regarding this enlargement, and 
has indicated an objection to this request. 
7) Affiant assures this Court that every effort has been made to file such 
briefing within a reasonable amount of time. 
8) Hearing on Defendant's Motion is not set until February 13, 2008. The 
State has ample time to review Defendant's Reply prior to the hearing. 
~ 
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SUBSCRIBED AND SWORN TO before me this 3rd day of November, 2006. 
[,Oul(J 6,ilcc~ 
Not~ry Publ~ ~daho 
Residing at: , 'f;......,..g-Jl--'L-=-,,W'-------
My commission expires: 0 ~ 0 ·JD I I 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY, that on this 16th day of January, 2008, I mailed a true and 
correct copy of the foregoing MOTION FOR EXTENSION OF TIME FOR FILING 
REPLY BRIEF to: 
BOISE CITY PROSECUTOR 
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Attorneys for Defendant 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 
STATE OF IDAHO, 
Plaintiff, 
vs. 
CARY WILLIAM WHITE, 
Defendant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_____________ ) 
Criminal No. M0707153 
REPLY TO STATE'S OBJECTION 
AND MEMORANDUM TO 
DEFENDANT'S MOTION TO 
DISMISS 
COMES NOW, the above-named Defendant, CARY WILLIAM WHITE, by 
and through bis Attorney of Record, the Ada County Public Defender's Office, 
KIMBERLY J. SIMMONS, handling attorney, and files this Reply to State's 
Objection and Memorandum to Defendant's Motion to Dismiss: 
The State asks this Court to Deny Defendant's Motion to Dismiss based 
upon the fact that the Defendant did not establish that the government's 
prohibition of his use of Marijuana substantially burdens a religious belief. The 
State takes the position that the Defendant cannot establish a substantial burden 
until the Court finds that Defendant's use of marijuana is religious. Defendant 
agrees with tt-1is position, though a denial of his motion is not the appropriate 
Reply to State's Objection and Memorandum 
To Defendant's Motion to Dismiss 
1 
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remedy. A finding regarding Defendant's religious use of marijuana by this Court 
is key, and cannot be made until this Court has had the chance to hear 
Defendant's testimony regarding his use of marijuana. A denial of his motion at 
this time would violate Defendant's constitutional right to due process, equal 
protection and religious freedom. 
A Hearing Is Necessary To Determine Whether Defendant's Use Of 
Marijuana Is Religious Under The Meyers Factors; And That His Beliefs Are 
Sincerely Held 
Defendant stresses that a hearing is necessary upon his motion in order to 
aid this Court in deciding upon his motion. The State itself asserts that the 
"Defendant can only succeed on his claim if he shows that his religiously 
motivated practice is being inhibited or curtailed." (State's Objection, p.3.) 
Pursuant to this statement, the State believes this Court should make a 
determination whether the Defendant's use of marijuana is religiously motivated, 
and whether that practice is being inhibited or curtailed. 
Later in it's Objection, the State explains that "[b]efore Defendant can 
prevail on his motion, he must be required to establish marijuana use is a tenet 
central to his religion and is mandated by faith." (State's Objection, p. 4.) The 
State further notes that Defendant must satisfy the Meyers factors in order to 
establish a religious belief that is sincerely held. It appears unclear as to which 
proposition the State asserts the Defendant must meet, but Defendant maintains 
that the law provided in his Brief in Support of his Motion to Dismiss is good law. 
Defendant further asserts, after a hearing, that he will be able to satisfy all the 
Reply to State's Objection and Memorandum 
To Defendant's Motion to Dismiss 00017~ 
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Meyers factors. Nonetheless, the State explicitly suggests that this Court must 
examine whether or not the Defendant has shown that his belief is religious. 
Further, the State notes that without a hearing, it cannot address whether 
or not Defendant will be able to satisfy the Meyers factors. (State's Objection, 
p.8.) Thus, it can only be implied that the State is also requesting a hearing on 
this matter before the Court dismisses Defendant's motion. 
At a hearing, the Defendant asserts, that this Court will not only find that 
his use of marijuana is religiously motivated, but that a prohibition on the use 
marijuana, inhibits his use of marijuana, for any reason, including religious 
reasons. 
Idaho Code §§ 37-2732(C)(3) And 37-2734A Substantially Burden 
Defendant's Religious Beliefs Because The Government Has Not Used The 
Least Restrictive Means In Doing So 
Finally, the State argues that Defendant did not make an argument 
regarding whether or not his religious use of marijuana was substantially 
burdened by Idaho Code §§ 37-2732(c)(3) and 37-2734A, because "it is unlikely 
he can establish how the prohibition on the use of marijuana is not a compelling 
governmental interest." (State's Response, p.10.) I\Jot only is this is a gross 
misinterpretation of Defendant's argument, but the fact that a prohibition is based 
upon a compelling governmental interest is not the full inquiry that this Court 
must conduct. This Court must also determine that the prohibition is the least 
restrictive means of furthering that compelling governmental interest. I.C. § 73-
402(3). 
Reply to State's Objection and Memorandum 
To Defendant's Motion to Dismiss 
3 
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Defendant cannot think of anything more burdensome than completely 
prohibiting the use of a controlled substance, like I.C. §§ 37-2732(c)(3) and 37-
2734A completely prohibit• the use and possession of marijuana and 
paraphernalia. Defendant concedes that the government has a compelling 
interest to regulate the use of controlled substances, such as marijuana. The 
health and welfare of citizens is certainly a compelling interest of the 
Government. The Defendant does not concede, however, that the Government 
has used the least restrictive means of furthering that compelling interest. 
In it's response, the State explains, "it is at a loss for another possible 
method of control which could be determined to be the least restrictive means as 
an alternative to the flat prohibition that currently exists." (State's Response, pp. 
11-12.) Defendant, on the other hand, is not at a loss as the government has the 
option of regulating the use of marijuana instead of completely prohibiting it. The 
State fails to see the obvious answer: currently, the government regulates 
thousands of drugs through the FDA by requiring prescriptions for certain 
controlled substances; or even requiring a driver's license to purchase over-the-
counter medication. One way to regulate the religious use of marijuana would 
be to provide a manner in which people could purchase and use marijuana 
legally if they could prove it were for religious uses. Defendant does not believe, 
however, that he has the burden of showing a less restrictive manner in which 
this can be done. It is enough for the Defendant to show that the current 
prohibition is not the least restrictive means. Defendant asserts he has done so. 
Reply to State's Objection and Memorandum 
To Defendant's Motion to Dismiss 000171' 
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Once this Court finds that Defendant has a sincerely held religious belief 
in the use and possession of marijuana, Defendant claims that this Court can find 
that his religious use of marijuana is substantially burdened by the laws of Idaho. 
As mentioned, a hearing is necessary before such a finding can be made. The 
State's request to deny his motion outright without further hearing should be 
denied. 
DATED, this 16th day of January, 2008. 
Reply to State's Objection and Memorandum 
To Defendant's Motion to Dismiss 
5 
00017f 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY, that on this ik:_ day of January, 2008, I mailed a 
true and correct copy of the foregoing REPLY TO STATE'S OBJECTION AND 
MEMORANDUM TO DEFENDANT'S MOTION TO DISMISS to the: 
BOISE CITY ATTORNEY 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
9 
10 STATE OF IDAHO, 
11 Plaintiff, 
12 vs. 
13 CARY WHITE, 
14 Defendant 
15 
IDAHO, IN AND FOR THE COUNTY OF ADA 
) 
) Case No.: M0707153 
) 
) 
) MEMORANDUM DECISION DENYING 
) DEFENDANT'S MOTION TO DISMISS ) 
) 
) 
) 
16 APPEARANCES: Terry Derden, Esq., Deputy Boise City Prosecuting Attorney 
17 Kimberly Simmons, Esq. attorney for Defendant 
18 
19 FACTUAL AND PROCEDURAL BACKGROUND 
20 On June 1, 2007, Cary White was issued a citation for Possession of Marijuana and 
21 Paraphernalia, violations of LC. 37-2732(c)(3) and 37-2734, respectively. White pleaded not 
22 guilty and the case was set for Pre-Trial Conference and Jury Trial. On November 21, 2007 
23 Reed's attorney filed a Motion to Dismiss claiming that prohibiting White's use of marijuana 
24 "substantially burden(ed) and/or restrict(ed) (White's) right to religious freedom. Defendant's 
25 lvfotion to Dismiss, p. 1. A brief in support of Defendant's Motion was submitted to the court on 
26 November 28, 2007; the state filed its Memo in Support of Objection on December 27, 2007, and 
27 Defendant filed his reply brief on January 18, 2008. A hearing on the Motion to Dismiss was set 
28 on February 13, 2008. 
29 
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ANALYSIS 
2 There is but one issue presented in this case: Does Idaho Code § 73-402, Idaho's 
3 religious freedom act, protect White from prosecution under I.C. § 37-2732(c)(3) and I.C. § 37-
4 2734? 
5 Idaho Code § 73-402 provides that (f)ree exercise of religion is a fundamental right that 
6 applies in this state, even if laws, rules or other government actions are facially neutral." This 
7 provision is implemented by requiring that the government may only substantially burden a 
8 person's exercise of religion if it shows that as applied to the person, the burden is necessary to 
9 advance a significant state interest and uses the least restrictive means to accomplish that interest. 
10 Anyone who believes their religious exercise is burdened in violation of I.C. § 73-402 may assert 
11 that violation as a defense in a judicial proceeding such as this. However, it is not enough to 
12 assert that a privilege exists; White must show that his use of marijuana is a central tenet of his 
13 religion. United States v. 1\1yers, 95 F.3rd. 1475 (10 Cir.1996). 
14 Idaho's Free Exercise of Religion Act (IF.ERA) tracks the language of its Federal 
15 counterpart, the Religious Freedom Restoration Act (RFRA). The specific question posed by 
16 White, although not answered through Idaho case law, has been addressed by the federal courts 
1 7 on a similar challenge. The first step in addressing White's assertion is to determine whether 
18 White's beliefs are "religious" for IFERA purposes. In United States v. A1yers, Id., the Tenth 
19 Circuit Court established five factors that must be considered when determining whether a belief 
20 is religious under the RFRA and through extrapolation, the IFERA; those factors are as follows: 
21 1) Ultimate Ideas; 2) Metaphysical Beliefs; 3) Moral or Ethical System; 4) Comprehensiveness of 
22 Beliefs; and, 5) Accoutrements of Religion. Here, as in Myers, "[b ]luntly stated, there is no 
23 absolute causal link between the fact that [White's] beliefs do not fit the criteria and the 
24 conclusion that his beliefs are not religious." 
25 On February 13, 2008, the court conducted a hearing on this issue to detennine the nature 
26 of White's beliefs and whether those beliefs are "religious" under the IFERA when considering 
27 the Myers factors. At this hearing, White testified that he smokes marijuana and has no 
28 particular affiliation with any one religion. White testified that although his initial beliefs were 
29 
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grounded in traditional Christian church tenets, he outgrew this and sought associations with 
2 other religions, predominantly Native American beliefs and Shamanism. White also testified that 
3 he is "open" and "can relate" to any beliefs, including the Church of Cognitive Therapy and its 
4 use of marijuana as a sacrament "with the intent of opening up a part of the mind and 
5 consciousness for creative communication," and the movement of Rastafarianism which "uses 
6 marijuana on occasion as a sacrament to help open our minds and spirits up to one another." 
7 Although White stated that he is not an adherent of either the Church of Cognitive Therapy or 
8 Rastafarianism, he explained that the "philosophy" of both is similar to his own. 
9 White provides evidence, through his own testimony at the hearing or through an 
10 affidavit submitted to the court with his motion, which addresses or attempts to address each of 
11 the Myers' factors. The court will address each of those factors in light of the testimony 
12 provided by White. 
13 1. Ultimate Ideas 
14 White recites that his view on the purpose of life is to find a way out of isolation and 
15 loneliness and out of some of the pains and miseries; recognizing that some of those things are 
16 important for the purpose of growth, learning and evolving. White indicates that as his 
17 knowledge increases, transference of that knowledge to other people in his culture, family, city, 
18 inspires him to be a "real good learner." White describes perseverance through trials as a growth 
19 opportunity with the reward of finding inner strength and truth that transforms many areas of his 
20 life. 
21 Further, life and creation are described by White as "a miracle, with a continual unfolding 
22 of mysteries," and his opinion as to why we are here, he simplifies with the question of "why am 
23 I here today," because he states on some days "the big answer" escapes him. A review of 
24 White's testimony as to this factor does persuade the Court that White's beliefs do correspond to 
25 the concerns that "established" religions address in terms of "fundamental and ultimate questions 
26 having to do with deep and imponderable matters." Myers, Id. at 1484, quoting Afi'ica v. 
27 Commonwealth, 662 F.2d 1025, 1032 (3d Cir.1981). Specifically, White addresses in his 
28 
29 
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1 testimony a common theme among religious beliefs; why are we here, what do we do while we 
2 are here, and what else might be out there. Thus, White has met this Myers' factor. 
3 2. Metaphysical Beliefs 
4 White's testimony reveals that he believes in an unseen "other" world and that he has 
5 sensed "angelic beings" and is aware of something "bigger." White recites that he adheres to the 
6 tenet of Christianity that accepts Jesus Christ as Lord and Savior for all Christians, but also 
7 believes that there are unseen guides or teachers that offer guidance to him. White's testimony 
8 provides support for the court's finding that he meets this Myers' factor. 
9 3. Moral or Ethical System 
10 White states that his moral or ethical beliefs as based in biblical tenets and in harmony 
11 with "our culture" in terms of family and community, not harming others and treating others as 
12 he'd like to be treated. White describes the creator as "wTapped up in every detail of life," 
13 therefore he wants to keep his eyes open for where he "might be able to catch a glimmer of the 
14 light." White describes a moral or ethical system adopted from Christian tenets that, as he states, 
15 binds him to certain ethical and moral standards. 
16 However, White departs from these ethical or moral standards when it comes to activities 
17 he engages in that he believes "isn't hurting anybody," regardless of what ethical or moral code 
18 may prohibit such conduct. In this respect, White's beliefs diverge from that of established 
19 religion which may typically proscribe conduct regardless of the impact ( or non-impact) it may 
20 have on others. For example, Christianity requires that its members adhere to the law put in 
21 place by their respective government(s) regardless of an individual's belief of what is right or 
22 wrong, as long as adherence is not contrary to specific bible doctrine. White's description is 
23 really a code of self determination and not one, as in other religious doctrine, of selfless 
24 determination, thus the Court finds that White has failed to satisfy this criterion. 
25 4. Comprehensiveness of Beliefs 
26 White describes the comprehensiveness of his religion as being open, a learner, looking 
27 for the sacred element in every conversation and relation, including the "bad" things that people 
28 do and "to see what else there might be in that". He states he "would like our culture to get back 
29 
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involved in supporting one another and not judging; especially not taking certain things that 
2 people do that isn't hurting anybody and making issues of it that then hurts them." He describes 
3 "open-mindedness" as an important component in terms of comprehensiveness of his religion. 
4 Although, arguendo, open mindedness may be important in terms of comprehensive 
5 beliefs, White failed to describe how this attribute provides a believer such as himself with 
6 "answers to many, if not most, of the problems and concerns that confront humans." Id. Indeed, 
7 the religions that White describes are themselves comprehensive, but White fails to articulate 
8 how his own beliefs, in conjunction with the use of marijuana, provide the "epiphany, spiritual 
9 revelation or transcendental awareness" Id. beyond that which is already provided by those 
IO religions without the use of marijuana. 
11 5. Accoutrements of Religion 
12 a. Founder, Prophet, or Teacher 
13 White asserts that he has unseen and seen teachers. White testified that he has several 
14 people he considers as "elders" that provide guidance to him. White states that these unseen 
15 teachers include Jesus and the apostles. 
16 b. Important Writings 
17 White lists the Bible, Poetry of Romey, Course in Miracles and The Power of Now as 
18 the sacred texts of his religion. 
19 c. Gathering Places 
20 White describes no specific place of gathering, stating instead that certain gatherings 
21 occur at individual homes where marijuana may or may not be a part of what members are 
22 doing. White did not attach any spiritual significance to any of these gathering places or the 
23 activities that occur there. 
24 d. Keepers of Knowledge 
25 White asserts that the keepers of knowledge for his religion include Shamans, Native 
26 American medicine teachers, tai-chi and meditation teachers, herbologists and other spiritual 
2 7 practitioners. White also testified that he has "several friends and acquaintances that guide" 
28 him. 
29 
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2 e. Ceremonies or Rituals 
3 Although ·white did provide some testimony relating to the ceremonies or rituals of 
4 his religion, he articulated no regular services, no specific prayers and no blessings. 
5 f. Structure or Organization 
6 White did not testify to a structure or organization of his religion, but in an affidavit 
7 provided to the court, White describes "the divine organization set up by Jesus Christ when 
8 he was on earth, which began with the 12 Apostles." White testified to no "fixed" day as a 
9 Sabbath day, but says that he selects one day a week for that purpose. White also testified 
10 that this same approach is used with respect to his use of a sacrament, no fixed day or specific 
11 time. 
12 g. Holidays 
13 White testified observance of several Christian and Jewish holidays, indicating that, 
14 on occasion, he has gone to church and gathers with friends and family on those days. 
15 h. Diet or Fasting 
16 White did not testify about any special diet or fasting that he is required to observe as 
17 part of his religion. 
18 i. Appearance and Clothing 
1 9 Although White did not provide testimony on appearance and clothing, his affidavit 
20 provided to the court states that "I do wear ceremonial garb, as well as amulets, stones, oils 
21 colors, and other materials that are worn for various spiritual benefits," however White did 
22 not mention any particular belief associated with the use of those items. 
23 j. Propagation 
24 White testified that he does not encourage anyone to use marijuana nor does he 
25 propagate it. 
26 As to six of the ten categories under Accoutrements of Religion, White did not or was 
2 7 unable to provide the court with specific relevant information that would allow the court to find 
28 
29 
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that White's practices comport with what the Tenth Circuit Court in Myers found to be the 
2 characteristics of other religions concluded as "religious" under statutory review. 
3 While it is apparent to the court that White has strong religious beliefs and that those 
4 beliefs are comprised of an assortment of the same beliefs held as "statutorily religious" by the 
5 Tenth Circuit Court and other courts of review, White did not articulate a connection between 
6 these statutorily legitimized beliefs and his use of marijuana. White describes his spiritual end 
7 for the use of marijuana as one that has evolved over the last seven years as a tool, along with 
8 breathing arts, martial arts and tai chi, to open his consciousness and mind, and that he has 
9 discovered parts of his mind and soul that "after all my education I didn't know were there." 
10 White also indicates that it is not just his use of marijuana that achieves this result, but many 
11 other things he practices that are related/achieve the same affect. 
12 White fails to recite any support that his use of marijuana is a religious expenence 
13 mandated by his faith. Furthermore, there is a significant difference between adhering to a faith, 
14 its history, culture, tenants and evolution, and what White propounds to the court in this case. 
15 White's position would throw open the doors to anyone wishing to legitimize their own use of 
16 marijuana, or any illegal substances for that matter, in the name of religion. It is the history of a 
17 religion and its culture, and its adherents honoring of that history and culture that is the crux of 
18 this issue; far from what White proposes here. White's testimony has not convinced the court 
19 that his use of marijuana is central to the religious doctrine of his faith. 
20 Ultimately, White's use of marijuana is more a matter of his belief in freedom, rather than 
21 a tenet of his religion. In his testimony, White stated "the reason that I am here today is because 
22 I believe my freedom and right to use those food groups as I will is a freedom that has been very 
23 important and still is very important in my religion, if you took it away would I have a religion, 
24 yes I'd still have my faith, I'd still have my practices, the fact that that is a part of it and is very 
25 important in my practice is why I'm here today." Further, although White did state that his life is 
26 not about marijuana, it certainly seems that his philosophy about marijuana is not that it produces 
2 7 any specific religious or spiritual revelation, but rather that he should be allowed to use it because 
28 his use doesn't hurt anybody. 
29 
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White's personal belief does not elevate the use of marijuana to a religious tenet. White's 
2 description of his beliefs, ultimately, appears to be reminiscent of the 60's oft quoted motto, live 
3 and let live, combined with his own patchwork of other religions/beliefs with which he chooses 
4 to identify. The court is compelled to note that none of the statutory religions enumerated by 
5 White uses marijuana as a sacrament. Those religions that use some form of sacrament also have 
6 specific rituals associated with the use of the sacrament; no such rituals associated with the use of 
7 marijuana were identified by White. 1 Moreover, it seems White has borrowed2 the ideology of 
8 many different religions and has used this ideology to meld into a justification for his use of 
9 marijuana. Although it is certainly White's prerogative to believe whatever he wishes; it is not 
10 however, a legitimization of illegal activity under IFREA. Because the court has answered the 
11 first question, whether White's free exercise of religion is substantially burdened, in the negative, 
12 the court does not reach the question whether the state has used the least restrictive means to 
13 accomplish its goal of prohibiting the possession and/or use of marijuana. 
14 CONCLUSION 
15 White's Motion to Dismiss is hereby denied. 
16 IT IS SO ORDERED. 
17 DATED THIS March 25, 2008. 
18 
19 IA 
20 
21 
22 
23 
24 
25 
26 
27 1 Although White provided testimony of certain rituals he practices, those rituals are the historical and/or cultural 
rituals of the existing religions he identified. 
2 8 2 The court does not use this term disparagingly, nor does the use of this term suggest that the court believes White's 
testimony regarding his beliefs to be contrived. Quite to the contrary, the court accepts that White chooses to 
29 identify with what he believes to be some of the best aspects of"established" religions. 
MEMORANDUM DECISION DENYING DEFENDANT'S MOTION TO DISMI~ Q Q Q 2 7 
Page 8 of 9 
CERTIFICATE OF SERVICE 
2 
3 I hereby certify that on the ;;;:{_ day of-~ ffig;rz;Jv , 2008, I served a true 
4 and accurate photocopy of the foregoing document to the persons identified below by the method 
5 indicated: 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
Mr. Terry Derden 
Boise City Prosecuting Attorney's Office 
P.O. Box 500 
Boise, Idaho 83701 
Ms. Kimberly Simmons 
200 W. Front Street 
Boise, Idaho 83 702 
By United States mail 
By telefacsimile 
By personal delivery 
By overnight mail/Federal Express 
X By Interoffice Mail 
By United States mail 
By telefacsimile 
By personal delivery 
By overnight mail/Federal Express 
X By Interoffice Mail 
J. David Kavarro 
Clerk of the District Court 
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J. DAVID NAVARRO, Cieri< 
By A. BUCK 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff, 
vs. 
Criminal No. CR-MD-2007-7153 
NOTICE OF APPEAL 
CARY WILLIAM WHITE, 
Defendant. 
RECEIVED IN TRANSCRIPTS 
"" !5- lf ~ 0 <d ~ti 
-----
TO: THE ABOVE NAMED RESPONDENT, THE STATE OF IDAHO, BY AND 
THROUGH THE BOISE CITY PROSECUTOR, AND THE CLERK OF THE 
ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1) The above-named defendant, appeals against the state of Idaho to 
the District Court of the Fourth Judicial District from the Final 
Judgment of Conviction entered against him on the 22nd day of 
April 2008, the Honorable Theresa Gardunia, Magistrate Judge, 
presiding. 
2) That the party has a right to appeal to the District Court, and the 
Judgment described in paragraph one (1) above is appealable 
pursuant to Idaho Criminal Rule 54.1 (c). 
3) The Appellant anticipates raising issues on appeal, including but 
not limited to: 
a) Did the Magistrate Court err in denying Defendant's Motion to 
Dismiss? 
4) That Appellant requests the entire reporter's standard transcript as 
defined in Rule 25(a), I.AR. 
NOTICE OF APPEAL 
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5) Appellant also requests the preparation of the following additional 
portions of the reporters transcript: 
a) Hearing on Defendant's Motion to Dismiss - February 13, 
2008. 
6) Appellant requests the following documents to be included in 
the clerk's record in addition to those automatically included 
under Rule 28, I.A.R.: 
a) All documents submitted by either party to the Court at the 
hearing held February 13, 2008. 
7) I certify: 
a) That a copy of this "Notice of Appeal" has been served on 
the reporter. 
b) That the defendant is exempt from paying the estimated 
transcript fee because he is an indigent person and is unable 
to pay said fee. 
c) That the defendant is exempt from paying the estimated fee 
for preparation of the record because is an indigent 
person and is unable to pay said fee. 
d) That the defendant is exempt from paying the appellate filing 
fee because is indigent and is unable to pay said fee. 
e) That service has been made upon all parties required to be 
served pursuant to I.A.R. 20. 
DATED, April 29, 2008. 
NOTICE OF APPEAL 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY, that on April 29, 2008, I mailed a true and correct copy of 
the foregoing to: 
BOISE CITY PROSECUTOR 
NOTICE OF APPEAL 
D U.S. MAIL 
0 HAND DELIVERED 
0 FACSIMILE ~ INTERDEPARTMENTAL 
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FILED 
___ ___, .. M,_'-"'---=--
ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 W. Front, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
APR 2 9 2008 
J. DAVID NAVARRO, Clerk 
By A. BUCK 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 
STATE OF IDAHO 
Plaintiff, 
vs. 
CARY WILLIAM WHITE, 
Defendant. 
) 
) 
) Criminal No. CR-MD-2007-7153 
) 
) 
) MOTION FOR STAY OF 
) EXECUTION OF SENTENCE 
) 
) 
COMES NOW, The above named Defendant, by and through his Attorney of 
Record, KIMBERLY J. SIMMONS, and moves this Honorable Court for its Order staying 
the execution of sentence in the above-entitled matter pending appeal. 
DATED This 29th day of April, 2008. 
NIA 
MOTION FOR STAY OF EXECUTION OF SENTENCE 1 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY, That on this 29th day of April, 2008, I mailed a true and correct 
copy of the foregoing MOTION FOR STAY OF EXECUTION OF SENTENCE to: 
BOISE CITY PROSECUTOR 
by depositing the same in the Interdepartmental Mail. 
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C-"'. t/A'ILED 
".M. I · _7 P.M. ___ _ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff/Respondent, 
vs. 
CARY WILLIAM WHITE, 
Defendant/ Appellant. 
Case No. CR-MD-2007-7153 
ORDER GOVERNING 
PROCEDURE ON APPEAL 
/ 
o a. 200a 
Notice of Appeal having been filed herein, and it appearing that a transciipt of all the 
testimony of the original trial or hearing is required by Appellant to resolve the issues on appeal: 
It is ORDERED: 
1) That Appellant shall order and pay for the estimated cost of the transcript within 14 
days after the filing of the notice of appeal. 
2) That Appellant's brief shall be filed and served within 35 days of the date of the notice 
of the filing of the transciipt. 
3) That Respondent's brief shall be filed and served within 28 days after service of 
appellant's brief. 
4) That Appellant's reply biief, if any, shall be filed and served within 21 days after service 
of respondent's brief. 
000037 
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5) That either party may notice the matter for oral argument in writing after aJ I briefs are 
filed, and that if within fourteen (14) days after the final brief is filed, neither party does so notice 
for oral argument, the Court may deem oral argument waived and decide the case on the briefs and 
the record. 
Dated this 
~:'.cf/L b day of May, 2008. 
CHERI C COPSEY 
District Judge 
ORDER GOVERNING PROCFDlJRE ON APPEAL Page 1 
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CERTIFICATE OF MAILING 
I hereby certify that on this g/~ay of May, 2008 I mailed (served) a true and 
correct copy of the within instrument to: 
BOISE CITY PROSECUTOR'S OFFICE 
POBOX500 
BOISE ID 83701 
ADA COUNTY PUBLIC DEFENDER'S OFFICE 
INTERDEPARTMENTAL MAIL 
J. DAVID NAVARRO 
By:,,.: --,L-&~~"""'--'-'~-.,;..,:......c.___;:"-"'C--__ 
Deputy Court Clerk 
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ADA COUNTY PUBLIC DEFENDER 
Attorneys for the Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7 419 
flLE..D ~ 
A.M---~ M.-~-r-
.JUL O 7 2008 
.; DAVID W\VAflFlO, Ciert; 
By A. BUG!< 
DEr'UT\1 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AI\ID FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 
CARY WILLIAM WHITE, 
Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
______________ ) 
Case NO. CR-MD-2007-7153 
MOTION FOR EXTEI\ISIOI\I 
OF TIME FOR FILING 
APPELLANT'S BRIEF 
Appellant, CARY WILLIAM WHITE, by and through the undersigned attorney, 
moves this court for an order extending the time in which the appellant's brief will be 
due until August 21, 2008. The above motion is based on the affidavit of the 
undersigned attorney. Said affidavit is attached hereto and incorporated by reference 
herein. 
DATED this day of July 7, 2008. 
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STATE OF IDAHO ) 
) ss 
COUNTY OF ADA ) 
AFFIDAVIT 
KIMBERLY J. SIMMONS, being first duly sworn on oath, deposes and says: 
(1) The date on which the brief of the Appellant is due is July 17, 2008; 
(2) No extensions of time have previously been granted; 
(3) An extension of time is necessary as the undersigned attorney handles a 
voluminous number of misdemeanor cases, including but not limited to over 150 open 
misdemeanor files set for Pre-Trial Conferences, Probation Violation Hearings and 
Contempt Hearings, as well as 11 cases scheduled for Jury Trial over the next month 
and a half. 
(4) The Appellant deems necessary an extension of 35 days from the due 
date, whereupon its brief would become due on August 21, 2008; 
(5) The parties have not stipulated that the proposed extension be granted; 
(6) The opposing counsel has not yet been contated in regards to this motion; 
(7) The affiant assures the court that every effort will be made to file the brief 
within the requested time. 
Notary Public for Idaho 
Residing at: Boise, Idaho 
My Commission Expires: CD- G ·lD \ \ 
MOTION FOR EXTENSION OF TIME - PAGE 2 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 7th day of July, 2008, I mailed a true and 
correct copy of the foregoing MOTION FOR EXTENSION OF TIME FOR FILING 
APPELLANT'S BRIEF and AFFIDAVIT to the: 
BOISE CITY PROSECUTOR 
By depositing the same in the Interdepartmental Mail. 
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ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7419 
N0. ___ --;.;;;;;;---1(-J4X---
A.M ____ F._r1Le.~ \ 
JUL 1 0 2008 
J. DAVID NAVARRO, Cierk 
By A. BUCK 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 
STATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 
CARY WILLIAM WHITE, 
Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_____________ ) 
Criminal No. CR-MD-2007-7153 
MOTION TO WITHDRAW MOTION 
FOR EXTENSION OF TIME 
COMES NOW, the above-named Defendant, CARY WILLIAM WHITE, by and 
thro~gh r1is Attorney of Record, the Ada County Public Defender's Office, KIMBERLY J. 
SIMMONS, handling attorney, and hereby moves this Honorable Court for its Order 
withdrawing MOTION FOR EXTENSION OF TIME FOR FILING APPELLANTS BRIEF 
filed with the Court on July 8, 2008. 
DATED, this q day of July, 2008. 
KIM 
MOTION TO WITHDRAW MOTION FOR EXTENSION OF TIME, Page 1 000043 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY, that on this $Ji day of July, 2008, I mailed a true and 
correct copy of the foregoing MOTION TO WITHDRAW MOTION FOR EXTENSION OF 
·nME to the: 
BOISE CITY ATTORNEY 
by depositing the same in the Interdepartmental Mail. 
MOTION TO WITHDRAW MOTION FOR EXTENSION OF TIME, Page 2 
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ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7419 
RECEIVED 
JUL 10 2008 
Ada County Clerk 
NO-dt-:----=-,------ · ?'3:Z-:F/LED ' 
i\ M 12:. a..;,:z:_ P.M. _ ., 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
MAGISTRATE DIVISION 
STATE OF IDAHO, ) 
) 
) 
) 
) 
) 
) 
) 
) 
Criminal No. CR-MD-2007-7153 
Plaintiff, 
vs. ORDER WITHDRAWING MOTION 
FOR EXTENSION OF TIME 
CARY WILLIAM WHITE, 
Defendant. 
_____________ ) 
For good cause appearing, this Court hereby grants Defendant's MOTION TO 
WITHDRAW MOTION FOR EXTENSION OF TIME. 
IT IS HEREBY ORDERED, AND THIS DOES ORDER, that Defendant's 
MOTION FOR EXTENSION OF TIME FOR FILING APPELLANT'S BRIEF is withdrawn. 
~ 
DATED, this I t day of _--+-~-t----."r--' 2008. 
~~' 
HONORABLECHERioPsEJ/ 
District Court Judge 
000045 
ORDER WITHDRAWING MOTION FOR EXTENSION OF TIME 
/J/li. /1_ 
" 
ADA COUNTY PUBLIC DEFENDER 
Attorneys for the Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7419 
NO.~f?'j,:f(t-;~---A.M lO ~ FIU!O 
---P.M ___ _ 
AUG O 7 2008 
J. DAVID NAVARRO Cl . 
, en, 
By A. BUCK 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 
CARY WILLIAM WHITE, 
Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
______________ ) 
Case NO. CR-MD-2007-7153 
MOTION FOR EXTENSION 
OF TIME FOR FILING 
APPELLANT'S BRIEF 
Appellant, CARY WILLIAM WHITE, by and through the undersigned attorney, 
moves this court for an order extending the time in which the appellant's brief will be 
due until September 16, 2008. The above motion is based on the affidavit of the 
undersigned attorney. Said affidavit is attached hereto and incorporated by reference 
herein. 
DATED this day of August 6, 2008. 
efender 
MOTION FOR EXTENSION OF TIME - PAGE 1 000046 
STATE OF IDAHO ) 
) ss 
COUNTY OF ADA ) 
AFFIDAVIT 
KIMBERLY J. SIMMONS, being first duly sworn on oath, deposes and says: 
(1) The date on which the brief of the Appellant is due is August 12, 2008; 
(2) No extensions of time have previously been granted; 
(3) An extension of time is necessary as the undersigned attorney handles a 
voluminous number of misdemeanor cases, including but not limited to over 150 open 
misdemeanor files set for Pre-Trial Conferences, Probation Violation Hearings and 
Contempt Hearings, as well as 9 cases scheduled for Jury Trial over the next month 
and a half. 
(4) The Appellant deems necessary an extension of 35 days from the due 
date, whereupon its brief would become due on September 16, 2008; 
(5) The parties have not stipulated that the proposed extension be granted; 
(6) The opposing counsel has not yet been contated in regards to this motion; 
(7) The affiant assures the court that every effort will be made to file the brief 
within the requested time. 
day of August, 2008. 
Notary Public for Idaho 
Residing at: Boise, Idaho 
My Commission Expires: &;; - G · Zo I I 
MOTION FOR EXTENSION OF TIME - PAGE 2 000047 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 7th day of August, 2008, I mailed a true and 
correct copy of the foregoing MOTION FOR EXTENSION OF TIME FOR FILING 
APPELLANT'S BRIEF and AFFIDAVIT to the: 
BOISE CITY PROSECUTOR 
By depositing the same in the Interdepartmental Mail. 
MOTION FOR EXTENSION OF TIME - PAGE 3 000048 
ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
NO.------:=:-----
FILE~- / 38 AM ___ _,.. ,- __ _ 
200 West Front Street, Suite 1107 
Boise, Idaho '83702 
Telephone: (208) 287-7400 
Facsimile: (.208) 287-7419 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE $TATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 
CARY WHITE, 
Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Criminal No. M0707153 
ORDER GRANTING EXTENSION OF 
TIME 
The above entitled matter, having come before this Court, 
and good caus~ appearing therefrom; 
' 
IT IS ~EREBY ORDERED, AND THIS DOES ORDER, that the 
Defendant-Appellant is granted an extension of thirty-five (35) 
I 
days to file the Appellant's Brief. The Appellant's Brief will 
--, 
now be due on; the 
~ 16 day of 
DATED, "':-6 ~ day of 
ORDER EXTENDING TIME 
/l/'J.f':I~ 17 
2008. 
---~~-----' 2008. 
~~ 
CHERI C. COPSEY 
District Judge 
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ADA COUNTY PUBLIC DEFENDER 
Attorneys for the' Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208} 287-7400 
Facsimile: (208) 287-7419 
J, . ·"', , ... 
,·J, v,0rK 
; 1c ,.:; :· .. ::...LY 
v· 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff-R~spondent, 
vs. 
CARY WILLIAM WHITE, 
Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
~ 
Case NO. CR-MD-2007-7153 
MOTION FOR EXTENSION 
OF TIME FOR FILING 
APPELLANT'S BRIEF 
Appellant, CARY WILLIAM WHITE, by and through the undersigned attorney, 
moves this court for an order extending the time in which the appellant's brief will be 
due until Octob~r 20, 2008. The above motion is based on the affidavit of the 
undersigned attorney. Said affidavit is attached hereto and incorporated by reference 
herein. 
DATED this day of September 11, 2008. 
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ADA COUNTY PUBLIC DEFENDER 
Attorneys for the Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7419 
RECEIVED 
SEP 12 2DD& 
Ada County Clerk 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 
CARY WILLIAM WHITE, 
Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case NO. CR-MD-2007-7153 
ORDER GRANTING 
EXTENSION OF TIME 
The above entitled matter, having come before this Court, and good cause 
appearing therefrom; 
IT IS HEREBY ORDERED AND THIS DOES ORDER, that the Defendant-
Appellant is granted an extension of thrity-five (35) days to file the Appellant's Brief. 
tj, 
The Appellant's Brief will be due on ~ day of C9 ~ , 2008. 
'i2< 
DATED, this I Lz day of September, 2008. 
HONORABLEHEc.c 
District Court Judge 
MOTION FOR EXTENSION OF TIME - PAGE 5 
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CARY B. COLAIANNI 
BOISE CITY ATTORNEY 
Terry R. Derden 
Assistant City Attorney 
BOISE CITY ATTORNEY'S OFFICE 
P.O. Box 500 
Boise, Idaho 83701-0500 
Telephone: (208) 384-3870 
Idaho State Bar No. 7108 
Attorney for Plaintiff/Respondent 
A.M 
/ °'I ~-M, __ _ 
NOV 2 0 2008 
J. DAVID NAVARRO, Cl4t!11: 
By A. UAQUIOI 
flPIJT'f 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, 
Plain tiff/Respondent, 
VS. 
CARY WILLIAM WHITE, 
Defendant/ Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_______________ ) 
Appeal Case No. CR-MD-2007-0007153 
MOTION FOR EXTENSION 
Respondent, State of Idaho, by and through the undersigned attorney, Terry R. Derden, 
Assistant City Attorney, moves this Court for an extension in time of 28 days from the currently 
set due date of November 24, 2008 to file Respondent's Brief. The State has not previously been 
granted an extension in this appeal. The State seeks this extension under I.AR. 46 and I.AR. 
34(e) as well as the attached affidavit of counsel. Said affidavit is attached hereto and 
incorporated by reference herein. Further, Defense counsel has been contacted by the 
undersigned attorney and has agreed to the filing of a certificate of uncontested motion pursuant 
to 1.A.R. 32, which is attached. 
000052 
MOTION FOR EXTENSION - I 
DATED this~~ ~~_day of November, 2008. 
MOTION FOR EXTENSION - 2 
BOISE CITY ATTORNEY'S OFFICE 
~u-
Terry R. Derden 
Assistant City Attorney 
000053 
CARY B. COLAIANNI 
BOISE CITY ATTORNEY 
Terry R. Derden 
Assistant City Attorney 
BOISE CITY ATTOR.~EY'S OFFICE 
P.O. Box 500 
Boise, Idaho 83701-0500 
Telephone: (208) 384-3870 
Idaho State Bar No. 7108 
IN THE DISTRICT COURT OF THE FOURTH JUDIClAL DISTRICT OF THE 
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STA TE OF IDAHO, 
Plaintiff~ Case No. CR-MD-2007-0007153 
vs. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
AFFIDAVIT OF TERRY R. DERDEN 
CARY WILLIAM WHITE, 
Defendant. 
_______________ ) 
State ofldaho ) 
) ss. 
County of Ada ) 
Comes now, Terry R. Derden being first duly sworn on oath deposes and states: 
1. That I am the Attorney of Record for the State of Idaho in this matter. 
2. That the State has not sought a previous extension of time for the matter on appeal. 
3. That your atliant has completed a first draft of the brief, but has not had time to 
complete all the necessary research and preparation of the brief. 
000054 
AFFIDAVIT OF <NAME>- 1 aw 
4. That your affiant, would, with a 28 day extension, heave adequate time to finish the 
brief. 
5. That your affiant's office is currently short staffed by two prosecutor positions. 
6. That your affiant has an increased caseload due to the short-staffing with many days of 
court coverage to prepare, thus giving inadequate time to file this brief with the Court on 
the currently scheduled date. 
7. Further, your affiant sayeth naught. 
~ 
Dated thi)~ day of November, 2008. 
SUBSCRIBED AND SWORN 
---1-.M>~~c/2-e.=.tn=h.:.-<~--' 20 __Q8__. 
.. · .. 
• 
• 
• 
Terry R. Derden 
TO Before me on this 
~a:5 d NOTARYP LIC FO~ 
Residing at Boise, Idaho 
-d dt.L._- day of 
My Commission Expires: Cf?~ Ir 
000055 
AFFIDAVIT OF <NAME>-2 aw 
CERTIFICATE OF UNCONTESTED MOTION 
The undersigned does hereby certify that he or she has contacted opposing 
counsel(s) and is authorized to represent that opposing counsel(s) has(have) no objection 
to this motion. 
Dated and certified this d0 day of fvo I 
CERTIFICATE OF tn\JCONTESTED MOTION 
(f; 
,20~ 
Terry~ 
Assistant City Attorney 
aw 
000056 
. . 
CERTIFICATE OF SERVICE 
'\ ~ 
I hereby certify that I have on this d0 day of November, 2008, served the 
foregoing document on counsel for the Defendant/ Appellant as follows: 
Kimberly Simmons 
Ada County Public Defender 
200 West Front Street 
Boise, Idaho 83702 
MOTION FOR EXTENSION - 3 
0 U.S. Mail 
D Personal Delivery 
D Facsimile 
,Jzi Other: 
~w~~ 
Terry R. Derden 
Assistant City Attorney 
000057 
CARY B. COLAIANNI 
BOISE CITY ATTORNEY 
Terry R. Derden 
Assistant City Attorney 
BOISE CITY ATTORNEY'S OFFICE 
P.O.Box 500 
Boise, Idaho 83701-0500 
Telephone: (208) 384-3870 
Idaho State Bar No. 7108 
I 
Attorney for Plaintiff/Respondent 
NO. ,., ; . {.!_'!JLED 
AM. c'. P.M ---
! 
Nov·2 4 200~ 
_w•'" I / 
'
1 leris. 
///- ._,__ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, 
Plaintiff/Respondent, 
vs. 
CARY WHITE, 
Defendant/ Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
______________ ) 
Appeal Case No. CR-MD-2007-0007153 
ORDER FOR EXTENSION 
Having considered the Motion for Extension filed with the Court, the extension is hereby 
granted. Respondent's brief~ now due on December 22, 2008. 
,. 
DATED this .5l1., day of November, 2008. 
ORDER FOR EXTENSION - I 
,/J /) . /J 11 
CHERI COPSEY 
District Judge 
000058 
Sessi-01): sticklen042309 
Session: sticklen042309 
Session Date: 2009 I 04 I 23 
Judge: Sticklen, Kathryn A. 
Reporter: Tardiff, Penny 
Clerk (s): 
Weatherby, John 
State Attorneys: 
Dearden, Terry 
Public Defender(s): 
Simmons, Kimberly 
Prob. Officer ( s) : 
Court interpreter ( s) : 
Case ID: 0001 
Division: DC 
Session Time: 14:11 
Case Number: CRMD-07-07153 
Plaintiff: 
2009/04/23 
Plaintiff Attorney: 
Defendant: WHITE, CAREY 
Co-Defendant(s): 
Pers. Attorney: 
State Attorney: Dearden, Terry 
Public Defender: Simmons, Kimberly 
14:58:37 - Operator 
Recording: 
14:58:37 - New case 
WHITE, CAREY 
14:59:16 - Judge: Sticklen, Kathryn A. 
case called; counsel present 
14:59:49 - Judge: Sticklen, Kathryn A. 
reviewed cases cites 
14:59:59 - Public Defender: Simmons, Kimberly 
argues appeal 
15:16:18 - State Attorney: Dearden, Terry 
response 
15:29:09 - Judge: Sticklen, Kathryn A. 
question 
15:29:32 - Public Defender: Simmons, Kimberly 
conditional guilty plea 
15:30:00 - Public Defender: Simmons, Kimberly 
rebuttal 
15:32:07 - Judge: Sticklen, Kathryn A. 
does frequency of use really make a difference 
15:32:30 - Public Defender: Simmons, Kimberly 
goes to use for religious purposes 
15:34:06 - Judge: Sticklen, Kathryn A. 
question: least restrictive means 
Page 1 
Courtroom: CR504 
000059 
Sessi3n: sticklen042309 
15:36:52 - State Attorney: Dearden, Terry 
15:37:19 - State Attorney: Dearden, Terry 
aware of states allowing marijuana use for religious purpsos 
es 
15:37:42 - Public Defender: Simmons, Kimberly 
vending machines for medicinal use 
15:38:33 - Judge: Sticklen, Kathryn A. 
other examples of least restrictive means 
15:38:53 - State Attorney: Dearden, Terry 
use of peyote restricted, as well as use by rastafarian 
15:40:03 - Judge: Sticklen, Kathryn A. 
will take under advisement and issue written decision 
15:40:27 - Operator 
Stop recording: 
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NO. ____ -::-c-:='l':"----,-..-
meo ~ 1..r, 5 A.M ____ P.M. l£ r 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, 
Plaintiff, 
vs. 
CARY WILLIAM WHITE, 
Defendant. 
Case No. CR-MD-070007153 
MEMORANDUM DECISION 
AND ORDER 
This case is before the Court on appeal from the magistrate's denial of Defendant's Motion 
to Dismiss. For the reasons that follow, the decision of the magistrate will be affirmed. 
FACTS AND PROCEDURAL HISTORY 
Defendant Cary William White ("White") was arrested for Possession of Marijuana and 
Drug Paraphernalia. He filed a motion to dismiss asserting that Idaho Code §§37-2732 and -37-
2734(A) violate or substantially burden his right to religious freedom guaranteed by the First 
Amendment to the United States Constitution; Article I, §4 of the Idaho Constitution; and Idaho 
Code §73-401 et seq., the Idaho Free Exercise of Religion Act. After a hearing, and consideration 
of White's affidavit and testimony, the magistrate, Honorable Theresa Gardunia, denied the motion. 
White then entered a conditional guilty plea, reserving his right to appeal the denial of the motion to 
dismiss. 
White contends that he views the use of marijuana as a sacrament from his creator. 
00006 
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"13. The sacrament of marijuana helps me be more receptive to ideas and the 
ultimate vision of my religion, by setting aside the mundane, and entering 
into the profound. It has a particular benefit of relaxing my nervous, over-
analytical tendencies, and to enter a relaxed, prayerful, meditative state, so 
as to receive more clarified vision of knowledge and love. 
a. I believe that Marijuana is a powerful tree of life and that the use of 
Marijuana is healthful. I believe Mankind has forgotten it's [sic] 
harmonious position with nature. Marijuana helps facilitate awareness of 
life, the significance of living beings, and the harmony of living things 
around us. 
b. During a ceremony, using marijuana helps bring back the divine 
connection between all living beings. 
c. Marijuana is not hurting me; nor is it hurting my neighbor. In fact, I 
believe the complete opposite. 
d. I believe the Holy Bible provides for the use of marijuana, and other 
plants. I am providing a few examples from the Bible: 
1. "And I will raise up for them a plan of renown, and they shall be 
no more consumed with [spiritual] hunger in the land neither bear 
the shame of the heathen any more." Ezekiel 34:29 
11. And he showed me a pure river of water of life, clear as crystal, 
proceeding out of the throne of God and of the Lamb. In the midst 
of the street of it, and on either side of the river, was there the tree 
of life, which bares twelve manner of fruits, and yielding her fruit 
every month; and the leaves of the tree were for the healing 
nations." Revelations 22: 1-2." 
Affidavit in Support of Motion to Dismiss, Pg. 3. 
White is in his late forties. Approximately seven (7) years ago, White suffered an injury, 
after which he decided to try marijuana in an effort to balance his life. He had what he considers a 
spiritual experience after using marijuana. He meets with others on an irregular basis at various 
places to participate in music, dances, sweat-lodges and/or drum circles. Marijuana may or may not 
25 be used at these gatherings, depending on who is there and what the group decides to do. oinro 'Ot 
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no evidence that the others share White's beliefs. White also has "individual worship time," 
although it is not clear whether he uses marijuana then. White is not affiliated with any particular 
church, but does attend both Christian and Jewish services occasionally. 
Relying primarily on U.S. v. Meyers, 95 F.3d 1475 (10th Cir. 1996) the magistrate held that 
although White had strong religious beliefs, he failed to articulate a connection between these 
beliefs and the use of marijuana. Because of that, the magistrate did not address whether the Idaho 
criminal statutes were the least restrictive means of accomplishing the state's admittedly compelling 
state interest in regulating drug use. 
STANDARD OF REVIEW 
This Court gives deference to the factual findings of the magistrate when supported by 
substantial competent evidence, but freely reviews the application of the law. State v. Wavrick, 123 
Idaho 83, 86, 844 P.2d 712, 715 (Ct. App. 1992). 
ANALYSIS 
On appeal, White challenges the magistrate's application of the factors identified in U.S. v. 
Meyers, supra to the facts. This Court declines to reexamine the magistrate's factual findings, all of 
which are supported by the evidence. This Court also finds that the magistrate correctly applied the 
Meyers factors, with the exception of the requirement that White demonstrate that the use of 
marijuana is a central tenet of his religion, and the finding that White's beliefs are religious, as that 
term is used in Meyers and the relevant statutes. 
Although White asserted claims under the Free Exercise Clauses of the United States and 
Idaho Constitutions, the magistrate addressed only the claim under the Idaho Free Exercise of 
Religion Act, (I.F.E.R.A.), Idaho Code §73-401 et seq. This is undoubtedly because the test 
26 MEMORANDUM DECISION AND ORDER - PAGE 3 
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applicable to the First Amendment challenges is not that of a compelling state interest when dealing 
with a valid neutral law of general application, which the Idaho criminal statutes prohibiting the 
possession of marijuana and chug paraphernalia undoubtedly are. Employment Division, Department 
of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990). 
The basis for this case is the I.F.E.R.A. Interpretation of this Act is guided by case law 
interpreting the federal Religious Freedom Restoration Act (R.F.R.A), which was adopted after Smith, 
but is not applicable to the states. The relevant portions of the I.F.E.R.A. provide: 
§ 73-401. Definitions 
''As used in this chapter unless the context otherwise requires: 
(2) "Exercise of religion" means the ability to act or refusal to act in a 
manner substantially motivated by a religious belief, whether or not the 
exercise is compulsory or central to a larger system of religious belief." 
§ 73-402. }'ree exercise of religion protected 
"(l) Free exercise of religion is a fundamental right that applies in this 
state, even if laws, rules or other government actions are facially neutral. 
(2) Except as provided in subsection (3) of this section, government shall 
not substantially burden a person's exercise of religion even if the burden 
results from a rule of general applicability. 
(3) Government may substantially burden a person's exercise of religion 
only if it demonstrates that application of the burden to the person is both: 
(a) 
(b) 
Essential to further a compelling governmental interest; 
The least restrictive means of furthering that compelling 
governmental interest. 
(4) A person whose religious exercise is burdened in violation of this 
section may assert that violation as a claim or defense in a judicial 
proceeding and obtain appropriate relief against a government. A party 
who prevails in any action to enforce this chapter against a government 
shall recover attorney's fees and costs. 
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(5) In this section, the term "substantially burden" is intended solely to 
ensure that this chapter is not triggered by trivial, technical or de minimis 
infractions." 
Since I.F.E.R.A. itself has eliminated consideration of centrality, the magistrate ened in using 
this factor as a basis for the holding. However, if that factor is ignored, White has still failed to 
demonstrate that his beliefs are "religious," as opposed to purely personal or philosophical. See 
Wisconsin v. Yoder., 406 U.S. 205 (1972). While courts are and should be loathe to attempt to define 
religion, there must be some criteria for defining religious beliefs under the statute; otherwise any 
professed religious belief allows the professor to become a law unto himself and evade application of 
the law. 
As the district court in Meyers noted, it could not rely solely on established or recognized 
religions in determining whether a new and unique set of beliefs warrants inclusion, and none of the 
factors are dispositive. 95 F. 3d 1483, 906 F. Supp. 1502. Nevertheless, the court engaged it in its 
analysis to determine whether Myers beliefs constituted a religion, as opposed to a purely personal set 
of beliefs, and found that they did not. Otherwise, the Meyers factors make no sense. 
Although the ultimate holding by the magistrate in this case is not entirely clear, it appears to 
be that White's beliefs are not a religion, but rather an ad hoc amalgam of beliefs, some of which ste 
from recognized religions, but are actually purely personal. This Court agrees. Even though White 
considers his beliefs religious, and the magistrate so found, White's beliefs do not satisfy the statutory 
definition of "religion" or "religious beliefs" in the I.F.E.R.A. While his beliefs are probably 
sincerely held and he is certainly entitled to them, they do not constitute a defense to the drug charges 
against him. 
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CONCLUSION 
Based on the foregoing, the decision of the magistrate is affirmed. 
IT IS SO ORDERED. 
Dated this \-:\;B day of June, 2009. 
Kathryn A. ticklen 
District Judge 
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CERTIFICATE OF MAJLING 
I, Constance Swearingen, the undersigned authority, do hereby certify that I have mailed, by 
United States Mail, one copy of the MEMORANDUM DECISION AND ORDER as notice 
pursuant to Rule 49(d) LC.R to each of the attorneys of record in this cause in envelopes addressed 
as follows: 
ADA COUNTY PUBLIC DEFENDER 
VIA: INTERDEPARTMENTAL MAIL 
BOISE CITY ATTORNEY'S OFFICE 
VIA: INTERDEPARTMENTALMAIL 
Date: vJ,Jo1 
I I 
J. DA YID NAVARRO 
Clerk of the District Court 
Ada Co ty, Idaho 
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ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7419 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Criminal No. MD 07 7153 
Plaintiff-Respondent, 
vs. NOTICE OF APPEAL 
CARY W WHITE, 
TO: 
Defendant-Appellant. 
THE ABOVE-NAMED RESPONDENT, THE 
THROUGH THE BOISE CITY ATTORNEY, 
ABOVE-ENTITLED COURT. 
STATE 
AND 
OF 
THE 
IDAHO, 
CLERK 
BY AND 
OF THE 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Defendant-Appellant, CARY W 
WHITE, appeals against the State of Idaho to the 
District Court of the Fourth Judicial District, 
from the final Judgment of Conviction in Case No. 
MD 07 7153, entered on the 22nd day of April, 
2008, the Honorable Judge Kathryn Sticklen 
presiding. 
2. That the party has right to appeal to 
District Court, and the judgment described 
paragraph one above is appealable under 
pursuant to Idaho Criminal Rule 54.1. 
the 
in 
and 
000068 
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3 . The following 
requested: 
additional transcript(s) are 
Oral Argument Transcript from the 23rd day of 
February, 2009. 
4. I certify: 
a) That a copy of this Notice of Appeal 
has been served on the reporter. 
b) That the Appellant is exempt from 
paying the estimated transcript fee 
because he is an indigent person and is 
unable to pay said fee. 
c) 
d) 
That the Appellant is exempt from 
paying the estimated fee for 
preparation of the record because he is 
an indigent person and is unable to pay 
said fee. 
That the Appellant 
paying the appellate 
he is indigent and 
said fee. 
is exempt from 
filing fee because 
is unable to pay 
e) That service has been made upon all 
parties required to be served, pursuant 
to I. A. R. 2 0 . 
5. That the appeal is taken upon all matters of law 
and fact. 
6. That the Defendant-Appellant anticipates raising 
issues including but not limited to: 
a) Did the District Court err in affirming 
the Magistrate's Court denial of 
Defendant's Motion to Dismiss. 
efendant-Appeiiant 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY, that on this 28th day of July, 2009, I 
mailed a true and correct copy of the foregoing to the: 
Boise City Attorney 
by depositing the same in the Interdepartmental Mail. 
000070 
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FILED = 
ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 W. Front, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
rm·-----;,;:-;:,;::---2,C:::.,__ 
A.M _____ PM. " 
JUL 3 1 2009 
J DAVID NAVARAO. Clerk 
3y ERIN BULCHER 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO 
Plaintiff-Respondent, 
vs. Criminal No. CR-MD-2007-0007153 
NOTICE OF APPEAL 
CARY W. WHITE, 
Defendant-Appellant. 
TO: THE ABOVE NAMED RESPONDENT, GREG BOWER, ADA COUNTY 
PROSECUTOR, AND THE CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Defendant, appeals against the 
State of Idaho to the Idaho Supreme Court from the 
final Decision and Order entered against him in 
the above-entitled action on the 17th day of June, 
2009, the Honorable Kathryn Sticklen, District 
Judge, presiding. 
2. That the party has a right to appeal to the Idaho 
Supreme Court, and the Judgment described in 
paragraph one (1) above is appealable pursuant to 
I .A.R. 11 (c) (1). 
3. That the Defendant requests the entire reporter's 
standard transcript as defined in Rule 25(a), 
I .A.R. 
NOTICE OF APPEAL, Page 1 
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4. The Defendant also requests the 
following additional portions 
transcript: 
preparation of the 
of the reporter's 
Hearing held: April 23, 2009 
Court Reporter: P. Tardiff 
Number of Transcript Pages for this 
hearing estimated: less than 100 
5. The Defendant requests that the clerk's record 
contain only those documents automatically 
included as set out in I .A.R. 28 (b) (2), including 
the Grand Jury Transcript if Indicted, any Jury 
Instructions requested and given, and Pre-Sentence 
Investigation Report. 
6. I certify: 
a) That a copy of this Notice of Appeal has 
been served on the reporter. 
b) That the Defendant is exempt from paying 
the estimated transcript fee because he 
is an indigent person and is unable to 
pay said fee. 
c) That the Defendant is exempt from paying 
the estimated fee for preparation of the 
record because he is an indigent person 
and is unable to pay said fee. 
d) That the Defendant is exempt from paying 
the appellate filing fee because he is 
indigent and is unable to pay said fee. 
e) That service has been 
parties required to be 
to I.A.R. 20. 
made upon all 
served pursuant 
7. That the Defendant anticipates raising issues 
including, but not limited to: 
a) Did the district court err in affirming 
the Magistrate Court's denial of 
Defendant's Motion to Dismiss? 
NOTICE OF APPEAL, Page 2 
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. , 
DATED This 31st day of July, 2009. 
KI 
ant 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY, That on the 31st day of July, 2009, I 
mailed a true and correct copies of the foregoing, NOTICE OF 
APPEAL to: 
LAWRENCE G. WASDEN, ATTORNEY GENERAL, and 
P. TARDIFF, HONORABLE JUDGE STICKLEN'S COURT REPORTER 
by depositing the same in the Interdepartmental Mail. 
NOTICE OF APPEAL, Page 3 
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STATE OF IDAHO, ) 
) Supreme Court Docket 
Plaintiff-Respondent, ) 36765 
) 
VS. ) 
) 
CARY WILLIAM WHITE, ) 
) 
Defendant-Appellant. ) 
---~~-----) 
NOTICE OF TRANSCRIPT FILED 
Notice is hereby given that on October 14, 2009, I 
lodged a transcript 38 pages in length for the 
above-referenced appeal with the District Court Clerk 
of Ada County in the Fourth Judicial District. 
Penny L. Tardiff CSR 
10/14/09 ________________________ _ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 
CARY WILLIAM WHITE, 
Defendant-Appellant. 
Supreme Court Case No. 36765 
CERTIFICATE OF EXHIBITS 
I, J. DAVID NAY ARRO, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho in and for the County of Ada, do hereby certify: 
There were no exhibits offered for identification or admitted into evidence during the 
course of this action. 
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to 
the Record: 
L Transcript of Motion Hearing Held February 13, 2008, Boise, Idaho, filed July 8, 2008. 
2. Appellant's Brief, filed October 20, 2008. 
3. Respondent's Brief, filed December 19, 2008. 
4. Corrected Respondent's Brief, filed December 31, 2008. 
5. Appellant's Reply Brief, filed January 9, 2009. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said 
Court this 23rd day of September, 2009. 
CERTIFICATE OF EXHIBITS 
J. DAVID NAVARRO 
Clerk of the District Court 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Supreme Court Case No. 36765 
Plaintiff-Respondent, 
vs. CERTIFICATE OF SERVICE 
CARY WILLIAM WHITE, 
Defendant-Appellant. 
I, I. DA YID NAVARRO, the undersigned authority, do hereby certify that I have 
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of 
the following: 
CLERK'S RECORD AND REPORTER'S TRANSCRIPT 
to each of the Attorneys of Record in this cause as follows: 
ALANE. TRIMMING 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
CERTIFICATE OF SERVICE 
LAWRENCE G. WASDEN 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
I. DA YID NAVARRO 
Clerk of the District Court 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 
CARY WILLIAM WHITE, 
Defendant-Appellant. 
Supreme Court Case No. 36765 
CERTIFICATE TO RECORD 
I, I. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the 
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing 
record in the above-entitled cause was compiled and bound under my direction as, and is a true 
and correct record of the pleadings and documents that are automatically required under Rule 28 
of the Idaho Appellate Rules, as well as those requested by Counsels. 
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the 
31 st day of July, 2009. 
CERTIFICATE TO RECORD 
I. DAVID NAVARRO 
Clerk of the District Court 
ADA COUNTY PUBLIC DEFENDER 
Attorneys for Defendant 
200 West Front Street, Suite 1107 
Boise, Idaho 83702 
Telephone: (208) 287-7400 
Facsimile: (208) 287-7419 
NQ. ____ -~~--
A.M ____ r_,''-~,.'~11._~___,__ _ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
ST ATE OF IDAHO, 
Plaintiff-Respondent, 
vs. 
CARY W. WHITE, 
Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
__________ ) 
Criminal No. CR-MD-2007-7153 
Supreme Court No. 36765 
OBJECTION TO THE RECORD 
TO: THE ABOVE-NAMED RESPONDENT, THE STATE OF IDAHO, 
LAWRENCE G. WASDEN, ATTORNEY GENERAL, AND THE CLERK OF THE ABOVE 
ENTITLED COURT. 
NOTICE IS HEREBY GIVEN that Appellant in the above entitled proceeding 
hereby objects to the record on appeal served on October 14, 2009, pursuant to Idaho 
Appellate Rules (I.AR.) 29. This objection is based upon the fact that the appellant is 
requesting the items listed below. Accordingly, the Appellant requests, pursuant to 
I.AR. 29(a) that the following be added: 
1) Defendant's Brief in Support of Motion to Dismiss, filed November 28, 2007; 
2) Notice of Filing, including Affidavit of Defendant, Cary W. White, filed 
December 5, 2007; 
j/'~JECTION TO THE RECORD 
-I 
00078 1 
3) State's Objection and Memorandum in Support to Defendant's Motion to 
Dismiss, filed December 27, 2007; and, 
4) Defendant's Reply to State's Objection, filed January 18, 2008. 
Idaho case law currently indicates that any missing portions of the record are 
presumed to support the trial court's ruling. State v. Wolfe, 99 Idaho 382, 390, 582 P.2d 
728, 736 (1978); State v. Williams, 126 Idaho 39, 45,878 P.2d 213,219 (Ct. App.1994). 
The requested items are currently missing from the record. Unless made part of the 
record on appeal, the events and testimony of this hearing will be presumed to support 
the lower courts' rulings, which are now on appeal. In order to overcome this legal 
presumption and to have his case considered on its facts and merits, Mr. White 
requests that the above-mentioned transcript be made part of the record on appeal and 
filed with the Idaho Supreme Court. 
DATED, this J~& day of October, 2009. 
OBJECTION TO THE RECORD 
KIMBERLY J. S 
Attorney for the', ellant 
000 179 2 
CERTIFICATE OF MAILING 
,~. 
-
I HEREBY CERTIFY, that on this 22nd day of October, 2009, I mailed a 
true and correct copy of the foregoing to the: 
Lawrence G. Wasden 
Attorney General 
PO Box 83720 
Boise, Idaho 83720 
Steve Kenyon 
Clerk of the Supreme Court 
PO Box 83720 
Boise, Idaho 83720 
by depositing the same in the Mail. 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL Dls'1'fnct OF ____ P.M .. 
STATE OF IDAHO, ) 
) 
) 
) 
) 
) 
) 
) 
) 
Plaintiff-Respondent, 
vs. 
CARY W. WHITE, 
Defendant-Appellant. 
Criminal No. CR-MD-2007-7153 
Supreme Court No. 36765 
ORDER 
__________ ) 
Upon reviewing the attached objection and finding good cause, IT IS HEREBY 
ORDERED the Record on Appeal in the above mentioned case shall include the 
following: 
1) Defendant's Brief in Support of Motion to Dismiss, filed November 28, 2007; 
2) Notice of Filing, including Affidavit of Defendant, Cary W. White, filed 
December 5, 2007; 
3) State's Objection and Memorandum in Support to Defendant's Motion to 
Dismiss, filed December 27, 2007; and, 
4) Defendant's Reply to State's Objection, filed January 18, 2008. 
The above items shall be prepared and lodged with the Clerk of the Idaho 
Supreme Court, and copies served on the Ada County Public Defender's Office and the 
Idaho Attorney General's Office. The above items shall be prepared at county expense. 
DATED this ~~ day of October 2009. 
District Judge 
ORDER 00081 1 
